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THE PROPOSED CONSUMER FINANCIAL PRO-
TECTION AGENCY: IMPLICATIONS FOR CON-
SUMERS AND THE FTC

WEDNESDAY, JULY 8, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCE, TRADE,
AND CONSUMER PROTECTION,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:10 a.m., in Room
2123 of the Rayburn House Office Building, Hon. Bobby L. Rush
[Chairman of the Subcommittee] presiding.

Members present: Representatives Rush, Schakowsky, Sarbanes,
Sutton, Green, Gonzalez, Butterfield, Barrow, Matsui, Castor,
Space, DeGette, Dingell, Waxman (ex officio), Radanovich, Stearns,
Whitfield, Pitts, Terry, Gingrey, Scalise and Barton (ex officio).

Staff present: Anna Laitin, Professional Staff; Will Casey, Special
Assistant; Michelle Ash, Chief Counsel; Timothy Robinson, Coun-
sel; Marc Groman, Counsel; Stephanie Bazell, Intern; Caren
Auchman, Communications Associate; Bruce Wolp, Senior Adviser;
Phil Barnett, Staff Director; Jeff Wease, Deputy Information Offi-
cer; Earley Green, Chief Clerk; Brian McCullough, Senior Profes-
sional Staff; Shannon Weinberg, Counsel; Will Carty, Professional
Staff; and Sam Costello, Legislative Assistant.

OPENING STATEMENT OF HON. BOBBY L. RUSH, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. RUsH. The Subcommittee on Commerce, Trade and Con-
sumer Protection will now come to order.

The purpose of today’s hearing is to hear witnesses on the sub-
ject of the proposed Consumer Financial Protection Agency, impli-
cations for consumers and the FTC. I certainly want to welcome all
the witnesses, Mr. Barr and Chairman Leibowitz. The Chair recog-
nizes himself for 5 minutes for the purposes of an opening state-
ment.

I would like to thank all my colleagues and all the witnesses who
diligently worked to prepare testimony over the Fourth of July holi-
day so that today’s hearing would be as meaningful as possible as
we commence our examination of the Administration’s proposal to
create a new Consumer Financial Protection Agency. My view on
the matter is fairly straightforward. I believe that the FTC should
remain intact as it is currently constituted and that this committee
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an% subcommittee should continue to oversee and authorize the
FTC.

The Commission, which was established in 1914 during our Na-
tion’s Progressive Era, was designed to be a regulatory agency with
disinterested expertise to ensure compensation and to promote free
enterprise. That mission and those prescient concerns are as vital
today as they were almost a century ago. The Commission operates
best as a lone eagle. From high above, the agency can survey the
marketplace and swoop down on predators that deceive
unsuspecting and misinformed consumers. The higher and farther
away that the FTC is from other agencies and the entities that it
regulates, the better it is at spotting unfair commercial and trading
practices and at isolating those practices that cast the longest
shadows. Similarly, by staying at a distance, the agency can keep
would-be credit captors at bay while staying on course to achieve
its critical mission of protecting consumers.

Looking at all reliable indicators, the commission has performed
commendably for a small and scrappy staff and abridged powers,
working alone with a five-person bipartisan commission, possibly
1,100 dedicated employees spread out across three bureaus: Bureau
of Competition, Consumer Protection and Economics. Although its
expertise is deep and broad, the FTC’s statutory tools under the
FTC Act consist of an antiquated and cumbersome of rulemaking
under the Magnuson-Moss Act paired with anemic litigation au-
thority. These two may be successful at landing glancing blows but
they fail to pack a full punch of detergents that businesses will re-
spect and consumers deserve. Currently at the FTC’s disposal are
its expertise and its agency crafted instruments of research, policy
and study development, consumer compliant and education, com-
petition, legal analysis and economics. While the FTC does well, it
has done without power relative to its sister agencies, and what it
hasn’t done particularly well is in the process of being fixed.

Just a few weeks ago, our subcommittee worked intently to mark
up H.R. 2309, the Credit and Debt Protection Act, which directs
the FTC to adopt rules using APA rulemaking authority that would
address rampant unfair and deceptive practices in the area of pay-
day lending, automobile financing, mortgage and foreclosure rescue
and debt settlement. Our subcommittee’s objective in passing H.R.
2309 was to confer more authority upon the FTC and to equip it
with sufficient resources so that it could adopt rules faster in the
areas of credit and debt through APA rulemaking procedures and
bring enforcement action through the threat of civil penalties. Our
committee had worked devotedly in the past more than a few times
with members from the Financial Service Committee to bolster the
FTC’s shortcomings, hold out the FTC’s best practices for banking
agencies to emulate and protecting consumers and to improve the
ability of bank regulatory agencies to protect consumers by ensur-
ing unfair and deceptive rules under the FTC Act. I have witnessed
the respective chairs of the Committees on Energy and Commerce
and Financial Services jointly introduce H.R. 3525 to tackle some
of these challenges.

Further, I offered a further amendment to H.R. 3526, which was
introduced by the chair of the Financial Services Committee in the
110th Congress to require that a GAO report investigating federal
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banking and credit union regulations and the perpetuation of un-
fair and deceptive acts and practices by depository institutions. Im-
portantly, this push and pull between our respective committees
has pressured providers of financial services and products includ-
ing banks and depository institutions to balance the allure of prof-
its and determination of safety and soundness against the needs of
consumers. This collaborative working relationship between com-
mittees has produced good and sustainable consumer protection
bills to safeguard consumers of financial services and of consumer
credit products and is a vital example of the independent agencies
that would be affected by the Administration’s proposal as it will
allow each of them to maintain their independence and respective
biases and expertise when addressing serious problems that cut
across sectors and affect market supplies and consumers.

I want to thank the witnesses for being here today, for taking the
time out from their busy schedules to participate in this hearing.
With that, I yield back the balance of my time.

[The prepared statement of Mr. Rush follows:]
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The Honorable Bobby L. Rush
Chairman
Subcommittee on Commerce, Trade & Consumer Protection
“The Proposed Consumer Financial Protection Agency: Implications for Consumers and the
FTC”
July 9, 2009

Good morning. | would like to thank all my colleagues and
the witnesses who diligently worked to prepare testimony
over the July 4™ holiday weekend so that today’s hearing
wbuld be as meaningful as possible as we commence our
examination of the Administration’s proposal to create a new

Consumer Financial Protection Agency.

My view on the matter is fairly straightforward. | believe that
the FTC should remain intact as it is currently constituted,
and that this Committee and subcommittee should continue

to oversee and authorize the FTC.
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The Commission, which was established in 1914 during our
nation’s progressive era, was designed to be a regulatory
agency with disinterested expertise to ensure competition
and to promote free enterprise. That mission and those
prescient concerns are as vital today as they were almost a

century ago.

The Commission operates best as a lone hawk. From high
above, the agency can survey the marketplace and swoop
down on predators that deceive unsuspecting and
misinformed consumers. The higher and farther away that
the FTC is from other agencies and the entities it regulates,
the better it is at spotting unfair commercial and trading
practices, and at isoléting those practices that cast the .
lo.ngest~ shadows. Similarly, by staying at a disfance, the
agency can keep would-be captors at bay, while staying on
course to achieve its critical mission of protecting

consumers.
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Looking at all reliable indicators, the Commission has
performed commendably with a small and scrappy staff and
abridged powers. Working along with a five-person, bi-
partisan Commission, are approximately 1100 dedicated
employees spread out across three bureaus (Competition,
Consumer Protection and Economics). Although its expertise
is deep and broad, the FTC’s statutory tools under the FTC
Act consist of an antiquated and cumbersome form of
rulemaking under the Magnusson-Moss Act paired with
anemic litigation authority. These tools may be successful at
landing glancing blows but they fail to pack the full punch of
deterrence that businesses will respect and consumers

deserve.
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Currently at the FTC's disposal are its expertise and its
agency-crafted instruments of research, public policy & study
development, consumer complaint & education, competition,
legal analyses, and economics. What the FTC does well it
has done WITHOUT peer relative to its sister agencies. And,
what it hasn’t done particularly well is well in the process of

being fixed.

Just a few weeks ago, our subcommittee worked intently to
mark up HR 2309, the Credit and Debt Protection Act, which
directs the FTC to adopt rules using APA rulemaking
authority that would address rampant, unfair and deceptive
acts and practices in the areaé of payday lending,
automotive finance, mortgage and foreclosure rescue, and

debt settlement.
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Our subcommittee’s objective in passing HR 2309 was to
confer more authority upon the FTC and equip it with |
sufficient resources so that it could adopt rules faster in the
areas of credit and debt through APA rulemaking
proceedings, and bring enforcement actions carrying the

threat of civil penalties.

Our Committee has also worked devotedly in the past —
more than a few times with members from the Financial
Services Committee -- to bolster the FTC’s shortcomings,
hold out the FTC’s best practices for banking agencies to
emulate in protecting consumers, and improve the ability of
bank regulatory agencies to protect consumers by iséuing

unfair and deceptive rules under the FTC Act.
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| have witnessed the respective Chairs of the Committees on
Energy and Commerce and Financial Services jointly
introduce H.R. 3525 to tackle some of these challenges.
Further, | offered a friendly amendment to H.R. 3526, which
was introduced by the Chair of the Financial Services
Committee in the 110" Congress, to require a GAO report
investigating federal banking and credit union regulations
and the perpetration of unfair and deceptive acts and

practices by the depository institutions.

Importantly, this “push and pull” between our respective
committees has pressured the providers of financial services
and products, including banks and depository institutions, to
balance the allure of profits and deterrﬁinations of “safety

and soundness” against the needs of consumers.

This collaborative working relationship between committees

has produced good and sensible consumer protection bills to
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safeguard consumers of financial services and consumer
credit products. It is a viable example for the independent
agencies that would be affected by the Administration’s
proposal to follow as it would allow each of them to maintain
their independent and respective biases, experience, and
expertise when addressing serious problems that cut across

industry sectors and affect market suppliers and consumers.

| thank the witnesses for being here today and | look forward
to their testimony. With that, | yield back the balance of my

time.
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Mr. RusH. The Chair now recognizes the gentleman from Cali-
fornia, the ranking member, Mr. Radanovich for 5 minutes for the
purposes of an opening statement.

OPENING STATEMENT OF HON. GEORGE RADANOVICH, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. RADANOVICH. Thank you, Mr. Chairman, good morning. I ap-
preciate your calling today’s hearing on this important topic.

Whenever something goes wrong in this country, Washington
proposes a solution regardless of whether the situation calls for
one. However well-intentioned our actions, they rarely work out be-
cause they are often undertaken as a knee-jerk response. We have
seen many unintended consequence of rush to legislation in recent
history, for example, the Sarbanes-Oxley Act. At best, we have seen
marginal improvements in the markets diverting billions of dollars
toward new compliance costs to the detriment of many small- and
medium-sized businesses. In another example, last Congress we en-
acted a law in response to lead paint on toys. The paint violated
an existing standard but what was a compliance problem rather
than a deficient standard problem led to numerous costly new man-
dates that put many small- and medium-sized businesses out of
business because the cost was too high without any corresponding
increase in safety.

This is not to say that weaknesses in our financial system don’t
exist; they obviously and clearly do. The failure of so many finan-
cial institutions and the ongoing problem of foreclosures on mort-
gages some borrowers never should have taken out are evidence of
that, and if the bailout of banks and financial firms really were
necessary to save the financial system, something clearly needs to
be done to address the systematic risk.

Additionally, fraud and deception by both lenders and borrowers
in the mortgage market ran rampant. The FBI reported an in-
crease in fraud by more than 400 percent since 2005. Few people
question anything was wrong in the market until home prices
started plummeting and borrowers began defaulting. If uniformity
in the enforcement of existing laws can address these problems, I
would support that. Apart from the lack of systemic risk regulation
to prevent future financial collapses required in the taxpayer bail-
out, I am still trying to understand what holes exist in the FTC’s
consumer protection authority and to what extent the government
contributed to the crisis with its intervention in housing policy. I
am far from convinced that the market problems require the cre-
ation of a new federal regulator as contemplated by the Adminis-
tration’s proposal.

Fannie Mae and Freddie Mac are under government control in
part because they did exactly what Congress and the government
wanted: extend home ownership to as many people as possible
under the watch of the federal regulators. Fannie and Freddie
along with the federal housing agencies and programs were encour-
aged to extend credit, and when they did, their shareholders played
the price for failing. To accomplish the policy goal of extending
home ownership to as many people as possible, changes in lending
standards had to occur. The lowering of lending standards meant
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more borrowers qualified for loans they couldn’t afford. My point is
that laws on the books didn’t stop people from taking out risky
mortgages, either in spite of or because of rapidly increasing home
prices, nor has it stopped regulators and law enforcement from
prosecuting those who we now know committed fraud and broke
the law.

While many experts believe that the banking regulators per-
formed their duties inadequately, I will leave that to the Financial
Services Committee to decide. But with regard to the FTC, it seems
to me that we are throwing out the baby with the bathwater by
stripping the authority over consumer protection for financial prod-
ucts and services from the one agency that has performed well. If
we agree we need legislation, we should take the approach of legis-
lating with a scalpel rather than with a bulldozer.

With that said, I have two primary concerns with this proposal.
First, it creates a new federal entity with an enormous scope of au-
thority. The proposal grants sweeping authority to a new agency
over financial products that would cover every sector of the econ-
omy. As I understand it, the draft legislation would touch everyone
from a certified public accountant to a realtor and subject them to
a new tax to fund the agency.

Second, I am concerned about transferring functions from the
FTC to a new agency without any evidence that it is necessary or
that it will be as effective as a regulator as the FTC is. By remov-
ing the FTC’s authority, we could lose the FTC’s unique expertise
in balancing consumer protection and competition.

Finally, the legislation contains several new broad authorities for
the FTC regarding rulemaking authority and civil penalty author-
ity. I have previously disagreed with these and do not need to re-
peat them at this time. However, I do have some questions of the
witnesses regarding these provisions and I will ask them when
they are appropriate.

I want to welcome the members to the panel as well and yield
back, Mr. Chairman.

Mr. RUsH. The Chair thanks the gentleman. The chairman of the
full committee is recognized for purposes of opening statement for
5 minutes.

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WAXMAN. Thank you very much. I want to thank you, Mr.
Chairman, for holding this important hearing.

Last year, as chairman of the House Oversight Committee, I held
several hearings examining the causes of the financial crisis. Those
hearings revealed a government regulatory structure that was un-
willing and unable to meet the complexities of the modern econ-
omy. We found regulatory agencies that had fully abdicated their
authority over banks and had done little or nothing to curb abusive
practices like predatory lending. The prevailing attitude was that
the market always knew best. Federal regulators became enablers
rather than enforcers.

The Obama Administration has developed an ambitious plan to
address these failures and to strengthen accountability and over-
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sight in the financial sector. Today’s hearing will take a close look
at one piece of that plan, the proposal to create a single agency re-
sponsible for protecting consumers of financial products. A new ap-
proach is clearly warranted. The banking agencies have shown
themselves to be unwilling to put the interests of consumers ahead
of the profit interests of the banks they regulate and the structure
and division of responsibilities among these agencies has led to a
regulatory race to the bottom. The Federal Trade Commission has
taken steps to protect consumers but its jurisdiction is limited and
it has been hampered by a slow and burdensome rulemaking proc-
ess.

I am pleased that this subcommittee is holding today’s hearing
and examining the Administration’s proposal carefully. There are
two areas of which attention and focus from this committee are
particularly needed. First, the new agency must be structured to
avoid the failures of the past. It only makes sense to create a new
agency if that new agency will become a strong, authoritative voice
for consumers. And second, we must ensure that the Federal Trade
Commission is strengthened, not weakened, by any changes. Un-
like the banking agencies, FTC has consumer protection as its core
mission.

In recent months, FTC has taken great strides to protect con-
sumers of financial products, bringing enforcement actions against
fraudulent debt settlement companies and writing new rules gov-
erning mortgages. The Administration’s proposal would give most
of the FTC’s authority over financial practices and some of FTC’s
authority over privacy to the new agency. At the same time, the
Administration proposes improving FTC’s rulemaking authority
and enforcement capabilities. It is not clear what impact these pro-
posals would have on FTC or its ability to perform its consumer
protection mission. As we build a new structure for protecting con-
sumers of financial products, it is our responsibility to ensure that
we do not weaken the agency currently responsible for consumer
protections in this and many other areas.

Once again, I thank Chairman Rush for holding this hearing. I
welcome our witnesses to the committee and look forward to their
testimony.

Mr. RUsSH. The Chair thanks the chairman of the full committee,
and now the Chair recognizes the gentleman from Florida, Mr.
Stearns, for 2 minutes for the purposes of opening statement.

OPENING STATEMENT OF HON. CLIFF STEARNS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

Mr. STEARNS. Good morning, and thank you, Mr. Chairman.

This is a very important hearing. It is important for us as mem-
bers of this subcommittee, and Mr. Chairman, in terms of our juris-
diction and what the implications are for jurisdiction in the future.
The Administration’s newly proposed CFPA, or the Consumer Fi-
nancial Protection Agency, is relevant. It is an idea that a lot of
us have mixed reactions. It has implications for our subcommittee.
Although this is only one component of the Administration’s broad-
reaching financial regulatory reform proposal, it certainly is an im-
portant part of that overall program and it needs detailed examina-
tion.
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We must carefully consider the long-term effects that this will
have on the Federal Trade Commission, the consumers it is
charged with protecting and on industry. Currently, the Federal
Trade Commission has broad authority to protect consumers from
unfair and deceptive practices in the credit and debt areas, and the
FTC has notably been an effective and reliable agency in terms of
consumer protection. We have seen it in this subcommittee. How-
ever, this new agency, the CFPA, proposal strips the Federal Trade
Commission of virtually all of its consumer protection authorities
pertaining to financial practices and even some of its privacy pro-
tection authority. So, Mr. Chairman, I think that has to be a con-
cern.

The proposal compensates for this shifting of authority by grant-
ing the Federal Trade Commission streamlined Administrative Pro-
cedures Act, APA, rulemaking authority and the ability to seek
civil penalties against unfair and deceptive practices. But this is a
term of which there is no clear definition as well as making it un-
lawful to “aid and abet” in deceptive acts. So due to the shifting
of power and the potential economic consequences of businesses, we
must ensure that effective stakeholders have a voice at the table
but ultimately we need to be sure that the CFPA, the new agency,
will be an agency designed to do what is in the best interests of
the consumers and not what is in the best interest of the bureau-
crats who run it.

One other concern I would have, Mr. Chairman, with the APA
is it has 180 days for consideration. Is this sufficient time under
the Magnuson-Moss Act rulemaking requirements included a pub-
lic hearing and so, Mr. Chairman, perhaps as this bill moves along
we might want to include some kind of public hearing as well as
this 180 days of consideration.

With that, I yield back the balance of my time.

Mr. RusH. The Chair thanks the gentleman. The Chair now rec-
ognizes the gentleman from Michigan, the chairman emeritus of
the full committee, my friend, Mr. John Dingell, for 5 minutes for
opening statement.

OPENING STATEMENT OF HON. JOHN D. DINGELL, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MICHI-
GAN

Mr. DINGELL. Mr. Chairman, I thank you, and I commend you
for this hearing. It is a very important one. It follows on a series
of events which began with a raid on this committee by other com-
mittees and by the banking industry and by repeal of Glass-
Steagall, which removed all the penalties and prohibitions against
many of the illegal activities which brought us to the current low-
est state in which we find ourselves financially and economically.
At the Treasury Department, there was an office still in being
called the Controller of the Currency, who pushed to totally deregu-
late banks and to unlearn the lessons which we learned during the
Depression and to permit the abuses which the Pecora Commission
found to be a problem, things which brought about the 1929 crash,
and lo and behold, the failure to learn those lessons or to preserve
the protections which the Congress and the President in the 1930s
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put into place led to the economic collapse which occurred in the
United States in the last calendar year and this calendar year.

So the questions that we will be concerned with are going to be,
are consumers protected, is the Federal Trade Commission able to
continue doing the work that it does to protect consumers, and this
committee is going to concern ourselves this morning with these
issues and means by which to ensure improved consumer protec-
tions continue to exist with regard to financial products and serv-
ices and to see to it that the Federal Trade Commission is able to
carry out the responsibilities which in a rather contemptible fash-
ion were disregarded by the SEC and also by the Controller of the
Currency.

Now, we need to know if our concerns here and the pause which
it gives us occurs in part because of a transfer of existing authority
from the Federal Trade Commission to a newly minted Consumer
Financial Protection Agency, an agency whose behavior we don’t
know but an agency which is going to probably be composed of
many of the goodhearted people who have brought us to this curi-
ous and unfortunate state of events. I will be truthful: I have sig-
nificant concerns about these plans and I will be intending to en-
gage today’s witnesses in a frankly discussion about their merits.
The Administration, which has no fault in the events of the deregu-
lation and the collapse of the American economy last year, envi-
sions consolidating all consumer protection functions related to fi-
nancial products including rulemaking, supervision, examination
and enforcement under the aegis of the new CFPA, which would
receive sole rulemaking enforcement authority over consumer fi-
nancial protection statutes such as the Truth in Lending Act. At
first glance, this strikes me as a dejure and possible unwarranted
reassignment of FTC’s consumer protection authorities in the fi-
nancial services area. I will be looking to see whether this is so and
whether in fact is a good thing or can be justified by the Adminis-
tration.

While a comparatively small agency, it is to be observed that
FTC has some superb work in protecting consumers, and in this
the country would benefit not from a diminished mandate to that
agency but rather to additional statutory authority, personnel and
funding. Consequently, I have more than a modest degree of skep-
ticism regarding the Administration’s proposal. In brief, I wish for
our witnesses to elucidate upon several matters associated with the
CFPA proposal.

First, if CFPA were mandated under law, what authorities would
be left to FTC and why would that occur. Second, what latitude
would FTC have in enforcing consumer protection statutes as they
relate to financial services, and what consumer protection statutes
would be denigrated or dissipated under this proposal. Third, how
would one characterize the level of interagency cooperation in the
drafting of the Administration’s proposal. Financially, if CFPA re-
ceives 1ts proposed mandate, what will become of this committee’s
jurisdiction over consumer protection as designated under rule 10
of the House of Representatives? I will welcome the witnesses’ re-
sponses to these and other questions in order to properly establish
an adequate record for additional action by the Congress if such is
deemed necessary.
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I would ask at this time that I have unanimous consent to keep
the record open to submit a list of questions to the witnesses today
and ‘210 have those responses and the questions inserted into the
record.

I want to commend you, Mr. Chairman, for your courtesy and
foresight in this hearing. I would conclude by a personal note in
welcoming Dr. Stephen Calkins, associate vice president for aca-
demic personnel and professor of law at Wayne State University in
my home State of Michigan. His testimony has been invaluable to
my understanding of this matter and I look forward to his partici-
pation in the continuing debate on consumer financial protection,
and I note, Mr. Chairman, that my wife is a member of the Board
of Governors of that great institution, which gives me a particu-
larly warm feeling about it, and again, Mr. Chairman, I urge you
and my colleagues to be most diligent, most cautious, most careful
and most dutifully suspicious of the events that we inquire into
today. Thank you.

Mr. RusH. The Chair thanks the chairman emeritus. The Chair
wants to put before the committee the UC request, and hearing no
objection, so ordered, the UC request by the chairman emeritus.
And the Chair also wants to take a moment of personal privilege
to celebrate the chairman emeritus’s birthday and to wish him a
happy birthday, so we want you to know that we all wish you a
very happy birthday and many, many more.

Mr. DINGELL. Mr. Chairman, I thank you for your kind observa-
tions. At 83, a fellow is a little more careful about celebrating his
birthdays. The good news is, I am celebrating my 83rd birthday.
The bad news is that I am 83. I thank you, Mr. Chairman, for your
courtesy and I thank my friends for their kindness and their cour-
tesy.

Mr. RusH. Thank you. The Chair now recognizes the gentleman
from Kentucky, Mr. Whitfield, for 2 minutes for opening statement.
Excuse me. I didn’t see Mr. Barton there. He just walked in? OK.
Mr. Barton is recognized.

Mr. BARTON. Well, you can go to Mr. Whitfield. He was here be-
fore me. I am fine with going to Ed and then come back to me after
the next——

Mr. RuUsH. You all worked that out then. OK. Mr. Whitfield.

OPENING STATEMENT OF HON. ED WHITFIELD, A REPRESENT-
ATIVE IN CONGRESS FROM THE COMMONWEALTH OF KEN-
TUCKY

Mfl WHITFIELD. We are all very polite today so thank you very
much.

Mr. Chairman, I want to thank you also for holding yet another
important hearing examining the ongoing financial crisis and ways
we can help our constituents get through these difficult times and
mitigate future problems. Secretary Geithner said that this new
Consumer Financial Protection Agency would have only one mis-
sion, and that is, to protect consumers. It is also my understanding
that this proposal would eliminate the consumers protections at the
FDIC, the Federal Reserve Board, the Controller of the Currency,
and the impact on the FTC, perhaps we should explore expanding
the authority of the FTC.
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Another problem that concerns me about the proposed legislation
is that there is no federal preemption of any State law that is more
stringent than the federal law, and anyone that has gone through
a mortgage process and when they hand you the 45 pages of docu-
ments, you are going to find yourself getting more documents if you
have these conflicting State laws on these consumer issues, and I
think that is a real concern as well.

But the problem that I have most of it, how much will this cost?
Every day we pick up another article in a newspaper, growing na-
tional debt may be next economic crisis. Unless we demonstrate a
strong commitment to fiscal sustainability in the longer term, we
will have neither financial stability nor healthy economic growth.
Interest payments on the debt alone last year were $452 billion.
This year it is expected to be $470 billion, the largest federal
spending category after Medicare, Medicaid, Social Security and de-
fense. Another article today, economist declares train wreck be-
cause out-of-control federal budget deficits. The economist talks
about the real question is, how much damage will greater indebted-
ness do to economic growth and government’s credit worthiness.
Those things may transcend what limited additional protection con-
sumers get from this legislation. So I think we need to move cau-
tiously, find out how much costs are we talking about here and
what will the benefits be. Thank you, Mr. Chairman.

Mr. RusH. The Chair thanks the gentleman. The Chair now rec-
ognizes the vice chair of the subcommittee, my friend from Illinois,
Congresswoman Schakowsky, for 2 minutes.

OPENING STATEMENT OF HON. JANICE D. SCHAKOWSKY, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF ILLI-
NOIS

Ms. SCHAKOWSKY. Thank you very much, Mr. Chairman.

I just came from a roundtable on women’s financial literacy,
clearly an important issue, but what we have found is how
daunting the environment has been for anyone who even is pretty
literate in financial issues. We have seen the systematic production
and marketing and sales of countless financial products including
mortgages that were extremely risky, even downright dangerous
for borrowers, and often it was pretty hard to figure out what was
what. For years bank and non-bank lenders operated with too little
oversight by government regulators, and when regulation was tak-
ing place there was little focus on whether the financial products
and services sold were safe for consumers.

The Federal Trade Commission, and I am so glad its chairman
is here today, is essentially the only agency with a mandate to
prioritize consumer safety and protect Americans from unfair or de-
ceptive practices, and I commend Chairman Leibowitz for his re-
newed commitment to consumers’ rights in the areas of credit and
debt. However, as has been mentioned, the FTC’s jurisdiction is
limited to non-bank activities. The agency has been hampered for
decades by cumbersome rulemaking authority and in recent years
its actions were limited by the previous Administration’s general
contempt for oversight of the private sector.

Overall, current regulations aren’t sufficient and they aren’t
working. We can’t maintain a system which neglects consumer pro-
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tection for the bulk of the financial service industry. Americans de-
serve access to honest information that will help them make edu-
cated decisions on mortgages, credit cards and bank accounts. Dan-
gerous financial products should be kept off the markets and adver-
tisers must be held accountable for their claims. We have to move
forward with these goals, and I look forward to hearing today’s tes-
timony on how a consumer financial protection agency might
achieve them.

Thank you, and I yield back.

Mr. RusH. The Chair thanks the gentlelady. The Chair now rec-
ognizes the ranking member for the full committee, the humble
and honorable Mr. Barton from Texas, for 5 minutes.

OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Well, thank you, Mr. Chairman. Before 1 give my
opening statement, let me amplify what you said about the chair-
man emeritus, Mr. Dingell. Some people get 1 year of experience
and that is it. In his case, you could say that would be 1 year 83
times. But in Mr. Dingell’s case, each year he adds it to the base
where it compounds and amplifies by orders of magnitude. I think
you can honestly say that our friend and chairman emeritus is the
most influential Member of Congress in our lifetime and it is such
a privilege to have him on our committee and it is really fun when
he is on my side. It is not so much when he is not on my side, but
even then I learn from him. So the heartiest congratulations from
the minority to a true gentleman of the House, the conveyor and
the protector of institutional viability for this body. We wish you
many, many more.

With regards to this hearing, Mr. Chairman, I would bring the
members’ attention to today’s Wall Street editorial op-ed piece
about the particular agency. It is entitled, “Let us treat borrowers
like adults.” It calls into question whether there needs to be a
super consumer financial products protection agency which the leg-
islation we are looking at today would empower. We accept the in-
tention as being honorable but people like myself have extremely
strong reservations about the implementation of such an agency.
What would the legislation actually accomplish that some federal
agency isn’t already attempting to do? We would like to know what
is gone so wrong with our existing protection agencies that we
deem it necessary to create another brand-new agency.

I am a bit taken back by the breadth of the proposed coverage.
This legislation, of course, relates a great deal to banking and other
financial institutions over which this committee unfortunately has
no jurisdiction, at least not now. One never knows about the fu-
ture. But it reaches beyond that. It could reach accountants, audi-
tors, gift cards, all other types of institutions and entrepreneurial
activities. It doesn’t fall strictly within our jurisdiction because it
applies to banks but it is still of concern. There seems to me to be
an exception that swallows the preemption rule. According to the
proposal, if I understand it correctly, State consumer laws of gen-
eral application and those State laws enacted pursuant to federal
law intended to, and I quote, “exceed or supplement federal law”
will now apply to any national bank. The Harvard professor who
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is credited with inspiring this all-inclusive consumer financial pro-
tection agency described the need for it in her article, “Unsafe at
any Rate.” Professor Warren wrote that we need this agency in
order to reverse industry practices that make it difficult for con-
sumers to understand what they are getting in a financial product
world, for example, 30 pages of contract terms for a simple credit
card or 50 lines of convoluted and excessive text to explain all re-
quired disclosures. I understand that. I just cosigned for my step-
daughter’s new condo in Austin, Texas, and it took an hour of sign-
ing various documents, some of which were documents I signed cer-
tifying that I just signed the previous document. So I understand
the need for simplicity and the need for perhaps a review of some
of the existing documents that we are asked to sign but I am not
sure that this agency gets there.

This bill would assume that businesses and their customers are
eager to pay more for such protection, maybe even a lot more, be-
cause there are no limits on the burdens to either. There are all
kinds of reports this new agency could mandate, regular and spe-
cial requests, but there are no limits to how often the agency could
require those reports, and there is no mandate to consider the bur-
den placed on the businesses to produce these reports. The preemp-
tion provisions really convey no preemption at all. In one para-
graph, the proposal mandates all State laws are preempted but
only to the extent that they conflict. In the next, the legislation
permits a State law to supersede federal law if the new agency de-
termines the State law is more protective. That seems to be almost
in direct opposition to the prior paragraph. What if a company is
compliant with the federal law, but while the agency hasn’t yet de-
termined whether a state law is more protective, the attorney gen-
eral believes it is and brings action against the business for a viola-
tion, is that company liable for its violations of State law without
any notice? This would seem to exacerbate the decisions but rather
by making certain that the products themselves don’t become the
source of the trouble.

I see my time is about to expire, Mr. Chairman. I have another
page and a half of written commentary. Simply put me down as ex-
tremely doubtful about the positive impact of this legislation. I
think we would be better served on this committee and your sub-
committee to go in and reform existing authority, clarify the dif-
ferences between existing regulatory agencies, and if there is some-
thing that has really fallen through the cracks, try to figure out
one of the existing agencies like the FTC and see if we couldn’t give
them explicit authority in that area that needs reinforcing.

With that, Mr. Chairman, I yield back.

Mr. RusH. The gentleman from Texas, Mr. Green, for 2 minutes
for opening statement.

OPENING STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. Mr. Chairman, thank you for holding this timely
hearing to examine the Administration’s proposal to create a new
agency that would consolidate and be responsible for consumer pro-
tection with regard to financial products and services. After the
events of last year, there should be no doubt that Congress needs
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to act to further protect consumers with regard to financial regula-
tion.

This subcommittee has already taken steps to address this by
moving forward legislation, H.R. 2309, the Consumer Credit and
Debt Protection Act, to give the Federal Trade Commission addi-
tional powers to better address consumer credit and debt issues. It
was widely agreed in the hearings that the legislation with the
added authority H.R. 2309 would provide the FTC, it should take
a broader and more effective role in consumer financial protection.

With regard to the new tools this proposal would give the FTC,
the Administration has addressed many of the problems that have
hamstrung the Commission from taking steps to implement addi-
tional financial consumer protections equally with regard to the
FTC rulemaking process. Magnuson-Moss procedures are lengthy
and cumbersome and can prevent the FTC from taking action on
widespread problems in a timely and efficient manner, so I strongly
support the provision in the Administration proposal to grant the
Commission authority to conduct rulemaking under the Adminis-
trative Procedures Act. The proposal also follows 2309 granting the
FTC authority to seek civil penalties for any violations of section
5 of the FTC Act which would provide a great deterrent to would-
be actors.

The portions of the proposal I am less certain about, however,
would move nearly all the FTC’s consumer protection authority for
financial practices to the newly created Consumer Financial Protec-
tion Agency. I do not disagree that additional law enforcement is
a good thing for the consumers. My main concern is, we are adding
a new enforcement regime that is siphoning off authority from our
Nation’s primary consumer protection agency when that agency is
more than capable of doing the job given the necessary tools and
funding. Many of the consumer protection functions the new agency
would be responsible for would be moved from other agencies and
departments that do not have consumer protection as their primary
function. However, this is not the case with the FTC.

I look forward to hearing from our witnesses on why the Admin-
istration believes the FTC should not continue these roles, and
again, Mr. Chairman, I thank you for the timeliness of the hearing.
I look forward to exploring with regard to this bill and look forward
to the best paths to protect consumers.

Mr. RusH. The Chair thanks the gentleman. Mr. Pitts is recog-
nized for 2 minutes for the purposes of opening statement.

OPENING STATEMENT OF HON. JOSEPH R. PITTS, A REP-
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH
OF PENNSYLVANIA

Mr. PiTTs. Thank you, Mr. Chairman. Thank you for holding this
important hearing on the Administration’s proposal to create a new
agency responsible for consumer protection.

I think we all agree that we need strong consumer protection
measures. The recent housing and credit crisis our country has
faced makes this abundantly clear. We must do this prudently,
though, avoiding the mistakes of the past. It seems, however, the
proposal we have before us creates yet another divided system of
regulation, making room for gaps in oversight. We saw the effects
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of divided regulation at Fannie Mae and Freddie Mac where two
regulators meant less regulation, not more.

The proposed new agency would also have the authority to set
prices rather than allowing costs to be determined by consumers in
the marketplace. Everything from ATM fees, check overdraft fees
and late payment fees for credit cards would fall under the purview
of this new agency. Instead of adding layers of bureaucracy to fi-
nancial regulation and intervening in the marketplace, things we
have tried in the past, we should work to bring transparency and
consumer choice to our markets.

Consumer financial protection is a worthy goal. Unfortunately,
increasing the layers of bureaucracy in the financial industry has
not protected consumers in the past and I see no reason why it will
this time around. Again, we all desire effective and efficient en-
forcement of consumer protection laws. It is my hope that this com-
mittee moves forward in a wise and careful manner with increased
transparency and consumer choice as their primary goals.

I look forward to hearing from our distinguished witnesses.
Thank you, and I yield back.

Mr. RusH. The Chair now recognizes the gentleman from Texas,
Mr. Gonzalez, for 2 minutes for the purposes of opening statement.

Mr. GONZALEZ. I will waive opening.

Mr. RusH. The Chair now recognizes the gentlelady from Cali-
fornia, Ms. Matsui, for 2 minutes.

OPENING STATEMENT OF HON. DORIS O. MATSUI, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mrs. MATsUIL Thank you, Mr. Chairman, and thank you for call-
ing today’s hearing. I applaud your leadership in addressing this
important issue. I would also like to thank the witnesses for joining
us today.

In today’s economic recession, many families in home district of
Sacramento are struggling to make ends meet. I have heard count-
less stories of people struggling to keep their homes, their jobs and
their way of life. California and in particular my constituents in
Sacramento have been greatly impacted by the economic crisis.
Many of my constituents were and continue to be victims of preda-
tory home loan lending, unfair credit card practices, payday loans
and other forms of unscrupulous business practices.

Just recently, the President signed into law credit card reform
legislation to regulate unfair credit card practices. The ink is hard-
ly dry. The companies are already trying to find ways to arbitrarily
raise credit card interest rates and fees on consumers. Struggling
homeowners are also seeking assistance to keep their homes but
continue to be tricked into contacting scam artists who just so hap-
pen to be the same crowd that initially steered homeowners into
subprime loans. This is also occurring as job losses mount, fore-
closures continue to rise and Americans are increasingly turning to
other forms of credit to make ends meet. It is clear that consumers
are not being properly protected from unfair and deceptive finan-
cial practices. When is enough enough?

The President’s proposal to create a new financial consumer pro-
tection agency could be the answer that American consumers are
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seeking but it must be done in a thoughtful way to ensure con-
sumers are protected from fraudulent activity. We must make sure
any new agency has real authority and just as much bite as it has
bark. Consumers need to feel protected and have confidence in our
financial system. Right now it is clear that they do not.

I thank you, Mr. Chairman, for holding this important hearing
today and I look forward to working with you and the committee
on this issue moving forward. I yield back the balance of my time.

Mr. RusH. The Chair thanks the gentlelady. The Chair now rec-
ognizes the gentleman from Nebraska, Mr. Terry, for 2 minutes.

Mr. TERRY. Thank you, Mr. Chairman. I will try to be quick.

I think the fundamental premise of this bill is that the FTC, the
entity in charge of protecting consumers, has evidently been an
abysmal failure. I don’t agree with that premise. I think the issue
should be, how do we make sure that the FTC is properly empow-
ered to protect consumers and that should be what we are working
for as opposed to stripping away whatever jurisdiction they have
over protecting consumers and creating some monolithic new gov-
ernment agency in replace of what already exists.

So I am very skeptical of this process or this bill and I look for-
ward to hearing from our witnesses so we can determine if FTC is
capable of doing what they have been doing and whether or not
this bill is even necessary. So I yield back.

Mr. RusH. The Chair recognizes the gentlelady from Ohio, Ms.
Sutton, for 2 minutes.

OPENING STATEMENT OF HON. BETTY SUTTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF OHIO

Ms. SurTON. Thank you, Chairman Rush, and thank you for
holding today’s very important hearing on the newly proposed Con-
sumer Financial Protection Agency.

As Elizabeth Warren aptly stated in describing the need for an
agency like this, “It is impossible to buy a toaster that has a one
in five chance of bursting into flames and burning down your house
but it is possible to refinance an existing home with a mortgage
that has the same one in five chance of putting the family out on
the street, and the mortgage won’t even carry a disclosure of that
fact to the homeowner.” Unfortunately, many people in my district
who were preyed upon by so many unscrupulous companies, people
know this all too well.

The well-known and tragic case of one of my constituents, Addie
Polk, is a shocking example of a financial product that not only
caused someone to almost be homeless but caused someone to at-
tempt to take their own life. At the age of 86, Ms. Polk was given
a new 30-year mortgage on a house she already owned and for an
amount greater than the value of her house. Let me say that again.
At the age of 86, Ms. Polk was given a new 30-year mortgage on
a house she already owned and for an amount greater than the
value of her house. Less than 4 years later, Ms. Polk, probably of
no surprise to the person who sold the mortgage to her, began to
have trouble making her payments and her house fell into fore-
closure. Feeling trapped and without options, Ms. Polk shot herself
rather than lose the house she lived in for 40 years. No one ever
should be in Ms. Polk’s position. Now is our chance in honor of Ms.
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Polk and countless other Americans who have found themselves
the unfortunate owners of financial products with indecipherable
terms, smoke-and-mirror-like provisions and gotcha fees to truly
support strong consumer protection.

I look forward to hearing from the panel about how we make
sure we provide the needed protection, and I yield back.

Mr. RusH. The Chair thanks the gentlelady. The Chair now rec-
ognizes the gentleman from Georgia, Dr. Gingrey, for 2 minutes.

Mr. GINGREY. Mr. Chairman, I thank you, and I thank you for
calling the hearing and welcome back Jon Leibowitz and Honorable
Barr, the assistant secretary of financial institutions.

I associate my remarks really with what the gentleman from Ne-
braska on our side just said, Mr. Terry. Here we are creating a
whole new federal government bureaucracy when we have one al-
ready that is doing a heck of a job as it certainly seems to me and
I think most members on this panel. So the question becomes, you
know, why, to use a medical expression, throw the baby out with
the bathwater if the FTC is doing the right and proper job and the
right and proper oversight and all of a sudden we come in and
spend more federal dollars, as the gentleman from Kentucky was
talking about earlier, by creating a whole new federal bureaucracy.
So again, I am happy to hear from the witnesses and maybe they
can explain that. Hopefully they will explain that.

But I think this is something that we need to look at very, very
carefully as we just continue to create one more or consider cre-
ating one more government bureaucracy at a time when we are
running billions of dollars of deficit year after year after year. And
with that, Mr. Chairman, I will yield back.

Mr. RusH. The Chair recognizes the gentlelady from Florida, Ms.
Castor, for 2 minutes.

OPENING STATEMENT OF HON. KATHY CASTOR, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

Ms. CASTOR. Thank you, Chairman Rush, for calling this criti-
cally important hearing on the Obama Administration’s proposal
for a Consumer Financial Protection Agency.

Last Congress, in the wake of widespread concerns about toxic
lead in paint on children’s toys and other toxic consumer products,
this subcommittee originated legislation to reorganize and strength
the Consumer Product Safety Commission, and last year as the
economy plunged, there were some analogous terms being used to
describe some of the mortgage and investment products. We heard
about toxic assets, poisoning banks balance sheets and toxic mort-
gage products, leaving millions of our neighbors facing foreclosure.

Predatory lenders wreaked havoc on my community and the sub-
sequent significant decline in property values has affected millions
of folks in my home State, and unfortunately consumers could not
count on State oversight of these mortgage brokers. In my home
State, they just turned a blind eye and I recommend the Miami
Herald expose that documented how many convicted felons entered
into the subprime mortgage loan marketing business.

So this financial crisis has taught us that in order to maintain
a healthy economy, effective regulation must focus on protecting
consumers from abusive, deceptive and unfair lending practices.
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The FTC has the enforcement authority to go after only non-deposi-
tory lending institutions that deal unfairly with their borrowers
but the abuses that led to the financial crisis spread deep into the
banking system. So in light of the need for more-effective regula-
tion of all lending institutions, depository and non-depository, the
Obama Administration has rightly proposed a reorganization, and
I think all of us can agree that regulation of financial institutions
must be improved to better protect consumers. However, we must
be aware not only of the impact of granting authority to a new
Consumer Financial Protection Agency but also the consequences
to consumers of the changes that have been proposed to the FTC.
The Administration’s proposal would reshape the FTC by shifting
authority over consumer credit but also by streamlining its rule-
making process and allowing it to assess civil penalties on bad ac-
tors.

So I look forward to your testimony on what this new FTC might
look like and how its ability to achieve its mandate of consumer
protection will be affected. I yield back.

Mr. RusH. The Chair now recognizes the gentleman from Lou-
isiana, Mr. Scalise, for 2 minutes.

OPENING STATEMENT OF HON. STEVE SCALISE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF LOU-
ISIANA

Mr. ScALISE. Thank you, Mr. Chairman. I want to thank you and
the ranking member for having this hearing.

The Administration is proposing yet another new federal agency
with vague, sweeping authority. We all know there have been bad
actors in our financial system that took advantage of consumers
and contributed to the current economic crisis. Unfortunately,
many of the problems that brought on today’s financial crisis are
not even being addressed in this bill. The proposed legislation does
not address the real bad actors in our financial systems, Fannie
Mae and Freddie Mac and other institutions that engaged in
subprime lending and relaxing their standards to encourage more
people to take out loans they could not afford. Those warning signs
were brought before Congress for years and yet many of the same
people in this Administration and in the leadership in this Con-
gress are the same people who opposed the very reforms that would
hlave prevented this financial crisis from happening in the first
place.

This proposed new agency represents yet another step in the fed-
eral government trying to run all aspects of our lives. The govern-
ment is running banks and car companies with disastrous results.
The so-called stimulus bill, which spent $787 billion of money we
don’t have, is now being recognized even by this Administration as
a failure that didn’t create any jobs that were promised. There are
even some in this Administration floating the reckless idea of yet
another massive spending bill since the last one didn’t work. Scores
of experts predict that this Administration’s cap-and-trade energy
tax will cost us millions of jobs while increasing electricity rates on
all American families. We are debating a bill that proposes a gov-
ernment takeover of health care, which has been tried and failed
in other countries to the point that sick people with the means in
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those countries come here to get their health care because govern-
ment-run health care leads to rationing everywhere it has been
tried. Now we have this bill to create a consumer czar. Enough is
enough. Let us fix the problems that exist and make reforms to fed-
eral agencies that are causing these problems rather than adding
yet another layer of government bureaucracy that simply covers up
the root causes of the problem while punishing those who play by
the rules.

I look forward to hearing the comments from today’s panel and
would like to hear how the Administration’s plan impacts the FTC.
In his testimony, Chairman Leibowitz speaks to the successes the
FTC has had in protecting consumers in financial matters, which
begs the question why we need a new agency with all these sweep-
ing new powers and spends more money that we don’t have. I yield
back.

Mr. RusH. The Chair now recognizes the gentlelady from Colo-
rado, Ms. DeGette.

Ms. DEGETTE. I will waive opening.

Mr. RusH. The Chair thanks the gentlelady. The Chair recog-
nizes the gentleman from Ohio, Mr. Space, for 2 minutes.

Mr. SpACE. I will waive.

Mr. RusH. The Chair thanks the gentleman. The Chair recog-
nizes now the gentleman from North Carolina, Mr. Butterfield, for
2 minutes.

OPENING STATEMENT OF HON. G.K. BUTTERFIELD, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NORTH
CAROLINA

Mr. BUTTERFIELD. Thank you, Chairman Rush, for holding this
very important hearing and I especially want to thank the wit-
nesses for their testimony today.

Mr. Chairman, I hope this hearing will provide an opportunity
for the subcommittee to address some concerns that we have about
the proposed agency, particularly the loss of jurisdiction on the
part of the Federal Trade Commission. Now, my colleagues are
right, Mr. Chairman, there are many actors to blame for the cur-
rent state of our economy. Unscrupulous subprime mortgage lend-
ers and speculators and the like have all contributed to the finan-
cial meltdown. Of deep concern and rightfully so is the regulatory
patchwork of federal agencies charged with regulating all aspects
of financial institutions. For example, depository institutions such
as banks and credit unions are overseen by many different agen-
cies. Conversely, all non-depository institutions are overseen by one
agency, and that is the FTC. The FTC has done a good job, and
I think we can agree all on that, at regulating these players and
I am concerned that reducing FTC oversight as part of the creation
of the Consumer Financial Protection Agency may do more harm
than good. While I am pleased that the Administration’s proposal
seeks to strengthen the FTC’s rulemaking and enforcement abili-
ties in areas unrelated to financial products, I believe that it is ex-
tremely important that the FTC maintain strong non-depository in-
stitution oversight.

The Administration’s proposed agency would seek to achieve four
important objectives aimed at bolstering consumer confidence in fi-
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nancial institutions and transactions, and these objectives include
ensuring consumer education and understanding of these financial
products, better protecting consumers from unfair and deceptive
practices and discrimination, ensuring consumer financial services
operate fairly, making certain that underserved communities like
my district have increased access to financial services. These are
excellent objectives and I strongly support the goals of the proposed
agencies but I want to be certain that the creation of a new regu-
latory agency will not place undue and unnecessary strains and
burdens on existing federal regulatory framework that may still be
capable of meeting those same goals and objectives.

And so, Mr. Chairman, this hearing today is vitally important.
I look forward to hearing the testimony of the witnesses and I
thank you for the time.

Mr. RusH. The Chair thanks the gentleman. The Chair sees no
other members who have opening statements.

Now it is my pleasure to introduce panel one. This is a two-panel
hearing, and panel one consists of the Hon. Michael Barr, who is
the assistant secretary for financial institutions at the Department
of Treasury. We want to welcome Mr. Barr back to this committee
once again. And also joining him at the witness table is one who
is very familiar to this subcommittee, the Hon. Jon Leibowitz, who
is the chairman of the Federal Trade Commission, and Chairman
Leibowitz, we certainly welcome you back again to this sub-
committee. It is the practice of this subcommittee to swear in the
witnesses, so I would like each of you to stand and raise your right
hand.

[Witnesses sworn.]

Mr. RusH. Let the record reflect that the witnesses have an-
swered in the affirmative. Now we want to recognize beginning
with Mr. Barr the witnesses for an opening statement. You have
5 minutes or thereabouts for your opening statement.

TESTIMONY OF HON. MICHAEL BARR, ASSISTANT SECRETARY
FOR FINANCIAL INSTITUTIONS, DEPARTMENT OF THE
TREASURY; AND HON. JON LEIBOWITZ, CHAIRMAN, FED-
ERAL TRADE COMMISSION

TESTIMONY OF MICHAEL BARR

Mr. BARR. Thank you, Mr. Chairman, and thank you, Ranking
Member Radanovich for providing me with this opportunity to tes-
tify about President Obama’s proposal to establish a new strong fi-
nancial regulatory agency charged with just one job: looking out for
consumers across the financial services landscape.

As Secretary Geithner has said, protecting consumers is impor-
tant in its own right, and also central to safeguarding our financial
system as a whole. We must restore honesty and integrity to our
financial system. That is why President Obama personally feels so
strongly about creating this new Consumer Financial Protection
Agency.

I understand the committee’s concerns that have been expressed
today with respect to boundary issues, jurisdictional issues and the
role of the FTC. I think as we work together on those issues, it is
important to keep in mind the central goal we all share: having one
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agency for one marketplace with one mission, protecting con-
sumers. The new agency will have the authority and the resources
it needs to set consistently high standards for banks and non-bank
financial providers alike, to put an end to regulatory arbitrage, to
put an end to unregulated corners of our financial system that in-
evitably weaken standards across the board. This agency will be ac-
countable for its mission yet independent. It will have a wide range
of tools to promote transparency, simplicity and fairness. It will act
in a balanced manner, considering costs as well as benefits, in a
way that products consumers from abuse while ensuring their ac-
cess to innovative, responsible financial services. It will be able to
reduce regulatory burden while helping consumers, for example, by
creating one simple mortgage disclosure form for all consumers to
use. It will not set prices for any service.

The federal government has failed to date in its most basic regu-
latory responsibility, utterly failed to protect consumers. The deep
financial crisis that we are still in, let me emphasize, that we are
still in today, revealed the alarming failure of our existing regime
to protect responsible consumers and to keep the playing field level
for responsible providers. Instead of leadership and accountability,
we have had a fragmented system of regulation designed for fail-
ure. Bank and non-bank financial service providers compete vigor-
ously in the same consumer markets but are subject to two dif-
ferent and uncoordinated federal regimes, one based on examina-
tion and supervision, the other on after-the-fact investigation and
enforcement.

Less-responsible actors are willing to gamble that the FTC and
the States lack the resources to detect and investigate them. This
puts enormous pressure too on banks, thrifts and credit unions to
lower their standards to compete and on their regulators to let
them, and no financial provider should be forced to choose between
keeping market share and treating consumers fairly. This is pre-
cisely what happened in the mortgage market. Independent mort-
gage companies peddled risky mortgages in misleading ways to bor-
rowers who could not handle them. To compete, banks and thrifts
and their affiliates relaxed their standards on underwriting and
sales and their regulators were slow to act. The consequences for
homeowners were devastating and our economy is still paying the
price.

Fragmented regulation facilitated abusive credit cards. Tricks
and traps enabled banks to advertise selectively low annual per-
centage rates to grab market share and boost income. Other banks
could not compete if they offered fair credit cards through trans-
parent pricing and consumers ended up with retroactive rate hikes
and unfair terms. The list goes on and on. Credit unions and com-
munity banks with straightforward credit products struggled to
compete with less-scrupulous providers who appeared to offer a
good deal and then pulled a switch on the consumer.

Our federal agencies do not currently have the mission, struc-
tures and authority suited to effective consumer protection in con-
sumer financial markets. The FTC has no jurisdiction over banks
and it does not have supervisory and examination authority to de-
tect and prevent problems before they spread throughout the mar-
ket.
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Mr. Chairman, I see that I will be significantly over my time.
Could I take several additional minutes?

Mr. RusH. Yes, you are so approved.

Mr. BARR. Thank you.

Mr. RUSH. You are on the “thereabouts” part of your testimony.

Mr. BARR. Thank you.

Bank regulators have supervisory powers over banks but their
primary mission is to ensure that banks are safe and sound and
not to protect consumer. Consumer protection supervision is never
going to share the front seat with safety and soundness. Tinkering
with the consumer protection mandates or authorities of our exist-
ing agencies cannot solve these structural problems. We need a
structural solution. We need one agency for one marketplace with
one mission: to protect consumers of financial products and services
and the authority to achieve that mission. That is the agency we
are proposing to create.

The CFPA will have the sole mission of protecting consumers. It
will write rules, supervise institutions, examine them and lead en-
forcement efforts for the whole marketplace. The implications for
our proposal for consumer protection and competition are enor-
mous. The proposal will bring higher and more consistent stand-
ards, stronger, faster responses to problems, the end of regulatory
arbitrage, a level playing field for all providers, and more-efficient
regulation. Our proposal gives the agency the power to strengthen
mortgage regulation across all lenders and brokers. It can strength-
en disclosure, make it easier for consumers to choose simple prod-
ucts, prevent lenders from paying yield spread premiums that pay
brokers more if they deliver loans with higher rates than con-
sumers qualify for. The agency would implement credit card protec-
tions and update these protections as markets change, and it would
set high national standards for licensing, bonding, monitoring of all
non-bank financial service providers.

Let me say the FTC is a good agency. The chairman and I are
good friends. Our legislation does not affect the jurisdiction of the
FTC over the vast array of non-financial markets and actually
strengthens its ability to police those markets. To increase the
FTC’s ability to protect consumers, we propose that the FTC be
able to adopt rules to prohibit unfair or deceptive acts or practices
with standard notice and common rulemaking, to obtain civil pen-
alties when companies act in an unfair or deceptive way and to
pursue those who substantially aid and abet providers that commit
unfair or deceptive practices.

The Administration also supports increased resources for the
FTC so that consumers can be better protected across all markets.
As for financial markets, the FTC would continue to have authority
under the FTC Act to pursue financial fraud without delay includ-
ing on foreclosure rescue and loan modification scams. The FTC
will retain authority for writing rules under the Telemarketing
Sales Act and concurrent responsibility for enforcing them over fi-
nancial products and services, and the FTC would retain primary
authority in the area of data security for non-bank entities. In ad-
dition, the FTC would have backstop authority to enforce the same
consumer credit statutes that it can enforce today. Under that au-
thority, the FTC, or frankly, a bank regulator, could if it becomes
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aware of a possible law violation refer to the new agency, and if
the new agency doesn’t act, take action itself. That same referral
requirement will apply to the bank regulators, and it is designed
to ensure a consistent federal approach to interpreting and enforc-
ing our consumer protection statutes.

Finally, let me just say this. It is time to put consumer protection
responsibility in an agency with a focused mission and comprehen-
sive jurisdiction over all financial services providers, banks and
non-banks alike. It is time for a level playing field for all financial
services providers. It is time for an agency that consumers and
their elected representatives can hold fully accountable and respon-
sible for consumer protection in all financial sectors, and it is also
long past time for a stronger FTC. The President’s legislation ful-
fills these needs.

Thank you for this opportunity to discuss the proposal, the addi-
tional time you have graciously given me, and I will be happy to
answer any questions at the conclusion of our opening statements.

[The prepared statement of Mr. Barr follows:]
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Assistant Secretary Michacl Barr

Housc Committee on Energy and Commerce

Subcommittee on Commerce, Trade, and Consumer Protection

July 8, 2009

Thank you, Chairman Rush and Ranking Member Radanovich, for providing me with this
opportunity to testify about the Administration’s proposal to establish a new, strong financial
regulatory agency charged with just one job: looking out for consumers across the financiat
services landscape. Last week, the Administration sent legislative language to Congress to
create the new agency, and in the coming weeks, we will continue to transmit legislation to
implement other core proposals to strengthen regulation of financial institutions and markets and

lay the foundation for a safer, more stable financial system.

As Secrctary Geithner has said, protecting consumers is important in its own right and also
central to safeguarding the system as a whole. We must restore honesty and integrity to our
financial system, in order to restore trust and confidence. A key step to doing so s to establish
clear federal accountability for protecting consumers and the authority nccessary to carry out the
job.

That is why the President is proposing the Consumer Financial Protection Agency.
1
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We will have one agency for one marketplaee with one mission — to protect consumers. 1t will
have the authority and resources it needs to set consistently high standards and a level playing
field across the financial services sector—for banks and non-bank financial services providers
alike. Its markct-wide jurisdiction will put an end to regulatory arbitrage and unregulated
corners that inevitably weaken standards across the board. Structures and mechanisms in our
legislation will ensure the ageney remains accountable for its mission, yet independent. The
Agency could choose from a wide range of tools to promote transparency, simplicity, and
fairness. The breadth and diversity of these tools will enable it to adopt the most effective and
proportionate, and least costly, approach to any problem. 1t will have the tools and resources to
maintain expertise, and the incentives to act in a balanced manner that protccts consumers from
abuse while ensuring their access to innovative, responsible financial services. At the same time,
the Federal Trade Commission would retain key powers and gain new oncs, including

streamlined rulemaking procedures and heightened penalties for violations.

The Current System for Consumer Financial Protection Regulation is Fundamentally Flawed

A dedicated consumer protection agency for financial services is the only effective response to
inherent weaknesscs in our existing oversight regime. The financial crisis revealed the alarming
failure of this regime to protect responsible consumers — and keep the playing field level for
responsible providers. The federal government has failed in its most basic regulatory
responsibility: to protect consumers. And no provider should be forced to choose between
kceping market sharc and treating consurners fairly. The states do their best with limited
resources but they look to the federal government for lcadership, and there is no federal agency

with the structure and authority to lcad.

8]



32

Instcad of leadership and accountability, therc is a fragmented system of regulation designed for
failure. Bank and non-bank financial service providers often compete vigorously in the same
consumer markets but arc subject to two different and uncoordinated federal regimes — onc based
on examinations and supcrvision, the other based on after-the-fact investigations and
enforcement actions. The lack of federal supervision of non-bank providers is an open invitation
to the less responsible actors that scck darker corners to ply their dubious practices. These actors
are willing to gamble that the FTC and state agencies lack the resources to detect and investigate
them. This puts enormous pressure on banks, thrifts, and credit unions to lower their standards
to compete — and on their regulators to let them. Fragmentation of the supervision of banks and
thrifts only makes this problem worse: a banking institution can choosc the least restrictive
among several different supervisory agencies. Despite best intentions, “regulatory arbitrage”

inevitably weakens protections for consumers and feeds bad practices.

This is precisely what happencd in the mortgage market. Independent mortgage companies and
brokers grew apace with little oversight. They peddled subprime and exotic mortgages — such as
“option ARMs” with exploding payments and rising loan balances — in misleading ways to
consumers lcast able to handlc their complex terms and hidden, costly featurcs. The FTC and the
states took cnforcement actions, but their resources were no match for rapid market growth, and
they could not set rules of the road for the whole industry or supervise institutions to prevent bad
practices from spreading. To compete over time, banks and thrifts and their affiliates came to
offer the same risky products as their less regulated competitors and rclaxed their standards for
underwriting and sales. Lenders of all types paid their mortgage brokers and loan officers more

to bring in riskicr and highcr-priced loans, with predictable results. Bank regulators were slow to
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recognize these problems, and even slower to act. The conscquences for homeowners were

devastating, and our economy is still paying the price.

Our system allowed this to take place even entirely within the highly-regulated, closely-
supervised world of banks and thrifts. Take credit cards. Somc banks found they could boost
fee and intercst income with complex and opaque terms and features that most consumers would
not noticc or understand. These tricks enabled banks to advertise seductively low annual
percentage rates and grab market share. Other banks found they could not compete if they
offered fair credit cards with more transparent pricing. So consumers got retroactive rate hikes,
rate hikes without notice, and low-rate balance transfer offers that trapped them in high-rate
purchase balances. A major culprit, once again, was fragmented regulation: one agency held the
pen on regulations, another supervised most of the major card issuers. Each looked to the other

to aet, and neither acted until public outrage reached a crescendo.

The list goes on. A wide range of credit products are offered—from payday loans to pawn
shops, to auto loans and car title loans, many from large national chains—with little supervision
or enforeccment. Closcly regulated credit unions and community banks with straightforward
credit products struggle to compete with less scruputous providers who appear to offer a good
deal and then pull a switch on the consumer. For instance, overdraft policies arc a form of credit

but arc not disclosed or regulated as such.

The problem with our system is not just the gaps and overlaps between regulators. Our federal
agencies do not have missions, structures, and authorities suited to effective consumer protection
in financial markets. The FTC has a broad mission to protect consumers in all markets, of which

the financial scrvices market is just onc; and it has no jurisdiction over banks. The agency has

4
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brought important cases against some of the worst financial abuscrs, but these cases often take a
long time and thc damage is alrcady donc. The agency does not have the supervisory and
examination authority or expertise needed to detect and prevent problems before they spread

throughout the market.

Bank regulators have supervisory powers over banks, but their primary mission is to ensurc
banks are safc and sound, not to protect consumers. Consumer supervision does not fit
comfortably within thesc agencies, and it will never share the front scat with safety and
soundness. Too often, consumer compliance supervision focused on “checking boxes” — is the
annual percentage rate on this loan calculated as prescribed? Is it displayed with a large enough

type size? That often meant missing the forcst for the trecs.

It was thought that supervising the banks for their effective management of “reputation risk” and
“litigation risk” — aspects of a safe and sound institution -- would cnsure the banks trcated their
customers fairly. Itdidn’t. It did not prevent our major banks and thrifts from retroactively
raising rates on credit cards as a matter of policy, or from selling exploding mortgages to
unwitting consumers as a business cxpansion plan. Managing a bank’s reputation and litigation
risk does not and cannot protect consumers because this approach judges a bank’s conduct

toward consumers by its effect on the bank, not its effcct on consumers.

We Need One Agency for One Marketplace with One Mission — to Protect Consumers — and the

Authority to Achieve It

Tinkering with the consumer protection mandates or authorities of our existing agencies cannot

solve the fundamental problem that they are organizationally ill-designed to protect consumers,
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and too fragmented to maintain high and consistent standards across the consumer financial
marketplace. There is only one solution that can work. We necd onc agency for one
marketplace with one mission — to protect consumers of financial products and services — and the
authority to achieve that mission. A new agency with a focused mission, comprehensive
jurisdiction, and broad authorities is also the only way to cnsure consumers and providers high
and consistent standards and a level playing ficld across the whole marketplace without regard to

the form of a product — or the type of its provider.

That is the agency we arc proposing to create. The CFPA will have the sole mission of
protecting consumers; it will be the agency that sces the world through their cyes. It will write
regulations, supervise institutions and providers for compliance, and lcad enforcement efforts —
for the whole marketptace. The implications of our proposal for consumer protection and fair
competition are enormous. [t will bring higher and more consistent standards; stronger, faster
responses to problems; the end of regulatory arbitrage; a more level playing field for all

providers; and more cfficient regulation.

Let me start with rulc writing. The CFPA will be ablc to writc rules for all consumer financial
services and products and anyonc who provides these products. It will assume existing statutory
authorities — such as the Truth in Lending Act and Equal Credit Opportunity Act. New
authoritics we propose — o require transparent disclosure, promotc simple choices, and ensure
fair tcrms and conditions and fair dealing — will enable the agency to fill gaps as markets change
and to provide strong and consistent regulation across all types of consumcr tinancial service

providers.
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For cxample, our proposal gives the CFPA the power to strengthen mortgage regulation by
requiring lenders and brokers to clearly disclose major product risks, and offer simple,
transparent products if they decide to offer exotic, complex products. The CFPA will also be
able to impose dutics on salespeople and mortgage brokers to offer appropriatc loans and mect a
duty of best execution, and prevent lenders from paying “yield spread premiums” that pay
brokers more if they deliver loans with higher rates than consumers qualify for. Lenders and
consumers would finally have an intcgrated mortgage disclosure: the CFPA will continuc the
work of the Federal Reserve and the Department of Housing and Urban Development to create

and maintain a single, federal mortgage disclosure.

Comprehensive rule writing authority would improve other markets, too. For example, the
CFPA could adopt consistent regulations for short-term loans — establishing disclosure
requirements and banning unfair practices — whether these loans come in the form of bank
overdraft protection plans or payday loans or car title loans from non-bank providers. The

agency also could adopt standards for licensing and monitoring check cashers and pawn brokers.

Combining these robust rule writing authorities with supervision and enforcement authoritics in
one agency will ensure faster and more effective rules. For example, the CFPA will both
implement the new Credit CARD Act of 2009 — to ban retroactive rate hikes and rate hikes
without notice — and will supervise the credit card banks for compliance. So the agency will
have a feedback loop from the examiners of the banks to the staff who write the regulations,
allowing staff to determine quickly how well the regulations are working in practice and whether
they need to be tightened or adjusted. That feedback loop is broken today because rule writing

and supervision are divided between two agencies. Consolidated supervisory authority would
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also allow faster action on mortgages to prevent irresponsible practices that undermine
responsible lenders. It took the federal banking agencics two years to rcach final consensus on
supervisory guidance on option ARMs and subprime mortgages after evidence of declining
underwriting standards emerged publicly. A single agency could act within months and save

many more consumers and communitics from significant harm.

Our proposal for comprchensive jurisdiction will also make regulatory arbitrage a thing of the
past. Providers will not have a choice of regulators. So, by definition, they will not be able to
choose a less restrictive regulator. The CFPA will not have to fear losing “market share”
because our Icgislation gives it authority over the whole market. Ending arbitrage will prevent

the vicious cycles that weaken standards across the market.

Consolidating consumer protection in an agency with comprehensive jurisdiction will also
protect consumers no matter with whom they do business, and Icvel the playing ficld for ali
institutions and providers. Consumers do not carc what legal form their service provider takes;
nor should they. A short-term loan can be made by a bank, a bank affiliate, a finance company,
or a payday lender. The CFPA could apply to non-bank providers the tools of supervision that
regulators now apply to banks — including setting compliance standards, conducting compliance
examinations, reviewing files, obtaining data, issuing supervisory guidance and entering into
consent decrees or formal orders. The CFPA would have the ability to send examiners into the
large, fast-growing independent mortgage companices that caused most of the damage during the
mortgage boom to review loan files and interview salespeople. With these tools, the Agency
would be able to identify problems before they spread, stop them before they cause serious

injury, and relicve pressures on responsible providers to lower their standards.
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The CFPA is not a new layer of regulation; it will consolidate cxisting regulators and
authorities. This will bring efficiencics for industry. It will have a clear address for concerns
about regulatory burden, and it can expect speedier responscs to legitimate claims of
unwarranted burdens. Morcover, responsible industry actors will worry less about unfair

competition from irresponsible actors, since all providers will be under this agency’s jurisdiction.

Of course, cven with a strong supervisory and enforcement staff, no agency can oversee tens of
thousands of financial service providers on its own. The FTC and the statcs will continue to play
critical roles. The FTC will retain authority to investigate and prosecute financial-related frauds
under its FTC Act authority to prevent unfair or dcceptive practices. The states will continuc to
license and bond non-bank service providers, with authority for the CFPA to set strong new
federal standards and directly and forcefully to act, by sending in supcrvisors and cxaminers
when risks are warranted. The CFPA will be able to coordinate closely with the FTC and the

states to share information and shore up weaknesses.

The CFPA Will be Held Accountable While Remaining Independent

The public deserves accountability for consumer protection, and creating the CFPA will, finally,
give them that accountability. Consumers and their elected representatives will have a place to
bring their consumer protection concerns, and one agency to hold accountable for results. Clear

accountability will, thercfore, produce better results.

Our legislation contains specific measures to help ensure better regulation and prevent agency
inertia or backsliding. The CFPA will maintain a unit to analyze consumer complaints across the

full range of providers — banks and non-banks — and markets. Its analysis will be published
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annually. The agency also will maintain a rescarch unit to track changes in markets, products,
and consumer bchavior and asscss risks to consumers — and their understanding of these risks.
The agency will give particular consideration to monitoring fast-growing providers and products
— such as independent mortgage companies and subprime loans during the housing boom —
where risks are often higher. The CFPA will publish significant findings of these monitoring
activities at least once each year, and report annually to Congress on its regulatory, enforcement,

and supervisory activitics.

Accountability must be balanced with independence. The agency will have a stable funding
strcam in the form of appropriations and fec assessments akin to those regulators impose today.
Stable funding is a necessary, but not sufficient, ingredient for truc independence. Sustained
independence also depends on expertisc and respect. The agency will be able to hire a top notch
and diversified staff. Our legislation would provide the agency’s attorneys, economists, finance
experts, examiners, and other professionals the samc salarics on average as professionals of the
banking agencics. The agency would absorb the banking ageneics’ teams of consumer

compliance cxaminers, and hire and train new examiners for non-bank providers.

The CFPA Will Be Effective Because it will be Expert, and its Actions Will be Balanced and
Proportionate

We are proposing the CFPA be given broad authoritics. Our legislation is designed to ensure the
agency uscs these authorities cffectively and with expertise, balance, and proportion — qualities

that will ensurc the agency remains effective and independent.

Deep and sophisticated understanding. Our legislation assurcs the CFPA will have the deep

understanding of consumers, providers, and products it will need to write rules that are effective,

10



40

balanced, and proportional. As mentioned above, a research unit, consumer surveys and testing,
complaint tracking and compliance examiners will help ensurc that the CFPA is up-to-date with
developments in the market. As they do today, cxaminers for the largest and most complex
institutions, whether banks or non-banks, will reside on-site so they fully understand products
and operations. These mechanisms will provide the agency critical information to craft effective,
tailored regulations that do not impose unnccessary costs, and to determine when regulations

should be expanded, modified, or eliminated.

Balanced regulations. When it adopts and reviews regulations, the agency will be required to
balance a range of competing objectives. Its four-fold mission includes (1) protecting consumers
from abusive or unfair practices; (2) ensuring that they have the information they need to make
responsible choices; (3) ensuring markets arc cfficient and have ample room for innovation, and
(4) promoting access to financial scrvices. The CFPA will have to balance these potentially
competing goals. Our legislation also explicitly requires the CFPA to consider the costs, not just
the bencfits, of regulations to consumers and financial institutions — including any potcntial
reduction in consumers” access to financial services. Moreovecr, the agency will be able to adopt
appropriate exemptions from its rules for providers or products where necessary to fulfill the four
objectives. Once it adopts a major regulation, the agency will have to review it within five years

to make sure it remains consistent with these objectives

Flexible approaches and tailored solutions. Comprchensive authority over the whole market
will give the agency a range of options for setting standards so it can choose the most cffective,
Icast-cost option. When flexibility is at a premium, the agency can issuc supervisory guidance

and use examination reports and other techniques to foster change. Today, supervisory guidance

1
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usually must be agreed to by four or more federal agencies and fifty states, which causes
considerable delays and dilutes effectivencss. One agency for one market will make guidance a
much more cffective tool than it is today. When a stricter approach is appropriate, the agency

can adopt regulations and impose penaltics for violations.

Moreover, diverse rule writing authoritics will ensure the agency can tailor its regulations to the
underlying problem with the least cost to consumers and institutions. The agency will have
ample authority to harness the benefits of market discipline by improving the quality of, and
access to, information in the marketplace. For example, it will have authority for principles-
bascd, non-technical standards to ensure marketing materials and sales pitches are reasonable
and include clear disclosure of product risks in balance with advertised benefits. We have
included authority for the agency to permit providers to pilot new disclosure approaches. The
agency will also be able to adopt new, more concrete disclosures that highlight for consumers the
conscquences of their decisions — akin to the minimum payment warning on credit card periodic
statemments under the Credit CARD Act of 2009. Consumers, themsclves, will be ablc to access
their financial information in a usable, electronic format so they can conduct their own
assessments of decisions they have made or are planning to make. Increasing the quality and
accessibility of product information will make it easier for consumers and providers alike to

understand the marketplace and make better choices.

The agency will also be able to encourage providers to offer simple products to help comparison
shopping. For example, providers that offer exotic, complex, and riskicr products would need to
offer at least one standard, simple, less risky product. In the mortgage market, a lender or broker

that peddies mortgages with potentially exploding monthly payments, hidden fees and

i2
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prepayment penalties, and growing loan balances — such as the “pay option ARMs” of rccent
years — might also be required to offer consumers 30-ycar, fixed-rate mortgages or ARMs with
straightforward terms. The point is to make it easicr for consumers to choose simpler products,

which should limit the need for costlier restrictions on terms and practices.

The agency will also have the ability to align incentives, which can sometimes be more effective
than outlawing particular terms or practices and chasing down the incvitable circumventions. It
will have authority to impose dutics on frontline salespcople and middic men and regulate the
form, manner, or timing — but not amount - of their compensation as nccded to promote fair
dealing. If they give financial advice and consumers reasonably rely on it, the agency will be
able to cnsure their advice meets a minimum standard of care. The agency will also be able to
ensure salespeople and middie men are not paid more to take advantage of consumers” trust or
inexperience. For example, the agency might decide to prohibit mortgage lenders from paying
salespeople or brokers higher bonuses for delivering loans with higher interest rates than
borrowers qualify for, with hidden costly fecs, sincc this creates a perverse incentive to mislead

consumers into taking out costlier loans.

With a broad range of supervisory and regulatory tools, the agency will be able to choosc the
most cffective, least costly solution for cach problem. Let me give you an example of how this
might work. In response to the strong proteetions of the Credit CARD Act of 2009, credit card
issuers will substantially change their terms and practices. New terms or practices may raisc new
questions of fairness. If that happens, the CFPA will be able to proceed deliberately and in
stages. For cxample, it could begin by asking card issucrs to producc cvidence that consumers

understand the new terms or practices and can avoid the risks they pose. If this cvidence scems
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inadequate, the agency could conduct its own testing with consumers. If this testing showed
widespread lack of consumer understanding, the agency could consider a range of options, from
improving disclosure to providing stronger incentives to offer simpler products to further

restricting unfair terms and practices.

Respect for safety and soundness. When it uses these authorities, the CFPA will respect the
safety-and-soundness imperatives of bank regulation. When conflicts do arise, structures for
compromise will facilitate resolution. A safety and soundness regulator will have one of five
board seats, and thc agency must consult with safety and soundness regulators before adopting
rules. In addition, the CFPA can work with the banking agencies to ensure bank consumer

compliance cxaminers are trained to understand safcty and soundness, as they are today.

In short, the comprehensive authority we propose will not increase regulatory burden or lead to
unreasonable regulations. It will do the opposite. It will ensure the agency has a deep
understanding of products and providers. And it will enable the agency to choose from among a
wide range of tools and authorities to find the most effective, least-cost solution. This will save

consumers — and financial service providers — significant costs over the long term.

Qur Legislation Will Respect and Strengthen the Core Functions of the Federal Trade
Commission

Our legislation does not affeet the jurisdietion of the FTC over the vast array of non-financial
markets and actually strengthens its ability to police those markets. To increase the FTC’s
ability to protect consumers, we propose that the FTC be able to (1) adopt rules to prohibit unfai
or deceptive acts or practices with standard notice-and-comment rulemaking; (2) obtain civil

penaltics when companies use unfair or deceptive practices; and (3) pursue those who

14
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substantially aid and abet providers that commit unfair or deceptive practices. The
Administration also supports increased resources in the 2010 President’s Budget for the FTC so

that consumers can be better protected across all markets.

As for financial markets, the FTC will continue to have authority under the FTC Act to pursuc
financial fraud without dclay, including foreclosure rescuc and loan modification scams. The
FTC would simply be required to consult and coordinate with — but not refer these cases to — the
CFPA. The CFPA would also have authority under the proposed legislation to pursuc fraud and
deceptive practices by financial service providers. The consultation requirement ensures there
will be coordination, much like the coordination that occurs informally between the states and
the FTC today in pursuing fraud. The FTC will also retain authority for writing rules under the
Telemarketing Sales Act and concurrent responsibility for enforeing them over financial

products and services.

The CFPA will have substantial authority over mortgages under other statutes, so it will assume
the rulemaking authority recently granted to the FTC over mortgage loans. This assures
consumers and providers a consistent and consolidated approach to regulating mortgages
throughout the whole life of the loan, from sale and origination to payoff, modification, or

foreclosure.

With respect to rules or statutes other than the FTC Act, the FTC will have “backstop™ authority
to enforce the same consumer credit statutes that it can enforce now. Under that authority, if the
FTC - or a bank regulator — becomes aware of a possible law violation of those statutes, it may
send a written recommendation that the CFPA take action, stating its concerns, and proceed itself

on the matter after 120 days if the CFPA does not take action. The Administration is proposing

15
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to apply the same referral requirement to the bank regulators. This requirement will help ensure
a consistent federal approach to interpreting and enforcing consumer protection statutes such as
the Truth in Lending Act, while leaving the FTC and the banking agencies the ability to act if the
CFPA doces not. The approach is flexible enough to permit the agencies to agree to practical

arrangements for referrals and appropriate use of the FTCs backstop authority.

The FTC would retain primary authority in the arca of data security for nonbank cntities. It
would continue its current role of enforcing, as to nonbank financial service providers, Section 5
of the FTC Act as it applies to data security practices and its Safeguards Rule, which
implements Scetion 501(b) of the Gramm-Leach- Bliley Act.' Consistent with the CFPA’s
exclusive authority over consumer disclosure in other areas, however, the CFPA would have
primary authority under the “front end” privacy provisions of GLBA (c.g. privacy notice and
related provisions) for all financial institutions (banks and nonbanks), and as well as its own

authority under the proposed legislation that parallels Scction 5 of the FTC Act.
Conclusion

Our proposal will ensure the financial regulator community includes one agency with the single
mission of protecting consumers. It is time to put consumer protection responsibility in an
agency with a focused mission and comprchensive jurisdiction over all financial services
providers, banks and non-banks. It is time for a level playing field for financial services
competition based on strong rules, not based on exploiting consumer confusion. It is time for an

ageney that consumers — and their clected representatives — can hold fully accountable. And it is

! Because of its relationship to data security, the FTC would also retain its rulemaking and enforcement authority

for the Red Flags Rule under Section 615(e) and the Disposal Rule under Section 628 of the FCRA. The remainder
of rulemaking and enforcement authority under the FCRA would transfer to the CFPA.
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long past time for a stronger FTC. The Administration’s legislation fulfills these needs. Thank

you for this opportunity to discuss our proposal, and I will be happy to answer any questions.
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Mr. TERRY. Mr. Chairman, I would like to make a unanimous
consent request that the gentleman from the FTC have 9 minutes.

Mr. RusH. The chairman of the FTC will take whatever time he
may consume.

TESTIMONY OF JON LEIBOWITZ

Mr. LEiBOWITZ. Thank you so much, Mr. Chairman.

Chairman Rush, Ranking Member Radanovich, Vice Chair Scha-
kowsky, members of the subcommittee, I appreciate the oppor-
tunity to be here to discuss consumer protection regulatory reform
including President Obama’s far-reaching proposal to enhance con-
sumer protection through the creation of a new Consumer Finan-
cial Protection Agency, the CFPA.

As all of us in this room know and as many of you on the panel
articulated and as Mr. Barr also effectively articulated, the need
for reform has become as painfully clear as the distress the con-
sumers are now experiencing in these difficult economic times from
a failure of regulation. All of us on the Commission support the
President’s goal of elevating consumer protection, although some of
us have different views as to the best means to that end.

For my part, this initiative, which enhances the resources and
authority for the FTC and which creates the CFPA, is clearly pref-
erable to the status quo. In any case, the Commission will continue
to vigorously protect consumers of financial services while this pro-
posal is under discussion and while the CFPA if it is enacted is
ramping up. Beyond that, we look forward to working collabo-
ratively with the new agency.

In the last 5 years, we have brought more than 100 financial con-
sumer protection cases and have recovered nearly half a billion dol-
lars in the last decade for consumers. Since I last testified before
this subcommittee in late March, we have continued aggressively
pursuing financial predators, bringing 14 new cases in this area. In
fact, today we are announcing distribution of an additional $8 mil-
lion in consumer redress checks to Americans who were deceived
by deceptive mortgage origination fees, and on June 1st, using the
new APA rulemaking authority that you gave us in the omnibus
appropriations bill, we began a rulemaking addressing mortgage
modification and foreclosure rescue scams which have become, as
all of you know, all too common recently, and also addressing the
entire mortgage lifecycle, advertising, origination, appraisals and
servicing. Simply put, this work will help ensure that consumers
aren’t ripped off by bogus mortgages or false advertising.

Mr. Chairman, President Obama emphasized the importance of
giving the FTC tools and increased resources, the ones that we
need to stop practices that harm consumers and violate the law.
First, the proposal grows our agency, giving us the staff that we
need to do the job that you all want us to do. Currently we have
just over 1,100 FTEs. That is down from about the 1,800 FTEs we
had in the late 1970s and early 1980s, despite a considerable
growth in the U.S. population, and in our own responsibilities in-
cluding enforcing canned spam, Do Not Call, COPPA, the Chil-
dren’s Online Privacy Protection Act, Gramm-Leach-Bliley and
other statutes. Second, the proposal provides the FTC with APA
notice and comment rulemaking which is used by virtually every
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other agency in the federal government. It would strengthen the
Commission’s ability to address widespread problems more quickly.
Third, the proposal authorizes the FTC to obtain civil penalties for
violations of section 5 of the FTC Act. This new power we believe
would help deter would-be violations and help protect consumers
more effectively. I think something like 47 State attorneys general
have fining authority. And by the way, fining authority was origi-
nally proposed by Casper Weinberger when he was chairman of the
Federal Trade Commission under President Nixon in the early
1970s. Finally, the proposal authorizes the FTC to go after those
who aid and abet others who violate the law.

We would also urge Congress as you consider this legislation to
give both the FTC and the CFPA the ability to bring civil penalty
actions on our own, which would put both of us on equal footing
with other consumer protection agencies like the SEC and the
CFTC and not make us as we do currently have to wait for the Jus-
tice Department to clear our going forward.

Now, we expect that as with any bold and complex new initiative
clarifications will be worked out as the legislative process moves
forward, but from my perspective, the President’s goal of stream-
lining the overall system for protecting consumers from financial
abuse is more than commendable, and eliminating the balkani-
zation of consumer protection oversight over non-banks and banks,
as Mr. Barr has alluded to, is laudable and very, very critical.

We do have some concerns, however, about the draft legislation
or the legislation as it was initially drafted, although I am opti-
mistic that we can work these out as the legislative process moves
forward. So for example, the proposal states that the FTC would
have backstop authority but the draft legislation imposes a review
period that could require us to wait 120 days before filing certain
cases. We also believe it would be helpful to make definitions of the
proposal’s terms such as credit and financial activity clearer, and
let me tell you why with an example. So suppose the FTC finds a
telemarketer making illegal robo calls to millions of consumers on
the Do Not Call Registry urging them to purchase something like
advanced fee credit cards which are, I wouldn’t say per se illegal
but almost always, let us say often illegal, and suppose that a pay-
ment processor participated in the fraud. It is critical that we be
able to bring action against all of the malefactors expeditiously but
it is unclear under this draft whether we would have the jurisdic-
tion over the telemarketer offering the financial products or the
payment processor, and if so, whether the 120-day waiting period
would come into play. Now, we have made much progress with
Treasury on several of these boundary issues and we are con-
tinuing to make progress but getting this right and allowing us to
put an immediate halt to harmful practices is crucially important.

Having said that, with this committee involving in writing any
legislation, I am confident that this very, very important initiative
will be considered, discussed, clarified and refined with all open
issues resolved in favor of American consumers. We understand, of
course, that under this proposal rulemaking authority and primary
enforcement responsibility for financial products and services
would go to the new agency but we will continue to aggressively
enforce these laws as a cop on the beat where necessary as well
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as each and every other consumer protection law within our juris-
diction. We look forward to working with the Administration and
Congress to reach a plan that best protects American consumers,
and I thank you for your time.

[The prepared statement of Mr. Leibowitz follows:]



50
PREPARED STATEMENT OF

THE FEDERAL TRADE COMMISSION

on

“Proposed Consumer Financial Protection Agency:
Implications for Consumers and the Federal Trade Commission”

Before the

HOUSE COMMITTEE ON ENERGY AND COMMERCE
SUBCOMMITTEE ON COMMERCE, TRADE, AND CONSUMER PROTECTION
UNITED STATES HOUSE OF REPRESENTATIVES

Washington, D.C.
July 8, 2009



51

I Introduction

Chairman Rush, Ranking Member Radanovich, and members of the Subcommittee, | am
Jon Leibowitz, Chairman of the Federal Trade Commission (“FTC” or “Commission”)." I
appreciate the opportunity to appear before you today to discuss consumer protection regulatory
reform, including President Obama’s far-reaching proposal to enhance protection for consumers
of financial products and services through the creation of a new Consumer Financial Protection
Agency (“CFPA”).> The Commission agrees with the fundamental objective of the proposal: to
improve the effectiveness of the current governmental system for protecting consumers of
financial services. The Commission also appreciates the proposal’s recognition of the FTC’s
role as the nation’s consumer protection agency, and agrees that the agency’s ability to protect
consumers would be enhanced by the additional resources and authority recommended by the
Administration. In this testimony, the Commission will provide a brief overview of its authority
and activities with respect to financial services, a description of its priorities in this time of
economic distress, and some preliminary comments on the impact on the Commission of the
Administration’s proposed Consumer Financial Protection Agency Act of 2009.

Obviously, as with any new proposal, some lines may need to be redrawn and some

! The views expressed in this statement represent the views of the Commission.

Commissioner Kovacic dissents from Parts [V.C and IV.D of the testimony for reasons
explained in notes 25 and 30. Commissioner Rosch did not participate in the vote because he
does not endorse the proposal to establish a new consumer protection agency. My oral
presentation and responses to any questions are my own and do not necessarily reflect the views
of the Commission or any other Commissioner.

2

- See Proposed Consumer Financial Protection Agency Act of 2009 (“Proposed
CFPA Act”) (June 29, 2009); U.S. Department of Treasury, Financial Regulatory Reform — A
New Foundation: Rebuilding Financial Supervision and Regulation (June 2009) (“Financial
Regulatory Reform Proposal™), available at

www. financialstability.gov/docs/regs/FinalReport_web.pdf.

1
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issues fleshed out, but we expect that any ambiguity in the proposal will be worked out in the
legislative process. We discuss these issues in section V of our testimony. We look forward to
working with Congress as this complex legislation is considered to ensure that consumers are
best protected.

II. The FTC’s Authority over Financial Services

The Commission can bring law enforcement actions to enforce Section 5 of the FTC Act,
which prohibits unfair or deceptive acts or practices in or affecting commerce,’ and any rules
that the Commission* issues to implement the FTC Act.> Section 5, however, exempts banks,
savings and loan institutions, and certain credit unions from the Commission’s jurisdiction.
Thus, the Commission’s jurisdiction reaches only non-bank entities, such as non-bank mortgage
companies, mortgage brokers, and finance companies. The Commission supports taking steps to
rationalize the jurisdiction over consumer protection of financial products and services.

The Commission also has responsibilities under other consumer protection statutes
covering financial services, including the Truth in Lending Act (“TILA”), Consumer Leasing
Act (“CLA”), Equal Credit Opportunity Act (“ECOA™), Electronic Funds Transfer Act
(“EFTA™), Fair Debt Collection Practices Act (“FDCPA™), Credit Repair Organizations Act

(“CROA”), Gramm-Leach Bliley Act (“GLB Act™), and Fair Credit Reporting Act (“FCRA™).

} 15U.8.C. § 45(a).

* Under the FTC Act, the Federal Reserve Board (“FRB™), Oftice of Thrift
Supervision. and National Credit Union Administration have the authority to promulgate rules
prohibiting untair or deceptive practices engaged in by banks, thrifts, and federal credit unions,
respectively. See 15 U.S.C. § 57a(1).

: The FTC has issued two rules under the FTC Act covering unfair and deceptive
acts and practices specifically related to financial services. See Holder in Due Course Rule, 16
C.F.R. pt, 433: Credit Practices Rule, 16 C.F.R. pt. 444,

2
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These statutes impose the same jurisdictional restrictions as the FTC Act; the Commission’s
enforcement authority is limited to non-bank institutions.®
HI.  FTC Activities to Protect Consumers of Financial Services

Within the parameters of its authority, the Commission protects consumers at every stage
of the credit life-cycle: from the unfair or deceptive practices of brokers, lenders, and others
who advertise and offer credit; to the unlawful conduct of creditors and mortgage servicers who
collect payments from consumers; to the violations of debt collectors, credit repair companies,
debt relief firms, and mortgage loan modification and foreclosure scam artists, who prey on
consumers who are delinquent or in default on their debts. In its consumer protection work, the
Commission uses four primary tools: law enforcement, rulemaking, consumer education, and
research and policy development.

A Law Enforcement

The FTC is primanly a law enforcement agency. In recent months, the Commission has
focused heavily on cases against those who seek to prey on consumers in financial distress, such
as opportunistic scam artists who offer purported mortgage loan modification and foreclosure
rescue services, debt relief services, credit repair, and advance fee loans. The Commission can

act quickly to stop such unlawful conduct through injunctive relief and can obtain monetary

6 Most of these statutes grant rulemaking authority; in most cases to the FRB. The
FTC has rulemaking authority for financial services under the FTC Act, for certain specified
purposes under the FCRA and GLB Act, and with respect to mortgage loans under the Omnibus
Appropriations Act of 2009, as amended. The FTC recently issued a report recommending that
Congress grant it rulemaking authority under the FDCPA. See Federal Trade Commission,
Collecting Consumer Debts: The Challenges of Change, 4 Workshop Report (Feb. 2009)
(*Collecting Consumer Debts”), available at
www.fte.gov/bep/workshops/debtcollection/dewr.pdf. Generally, the FTC can enforce rules
promulgated by the Federal Reserve Board under the consumer financial statutes as to entities
within its jurisdiction.
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relief, including consumer redress and disgorgement of ill-gotten gains.”

With the current high levels of mortgage delinquencies and foreclosures, the FTC has
stepped up its efforts to protect consumers from mortgage modification and foreclosure rescue
scams. In many of these schemes, the firms promise that, in exchange for an up-front fee, they
will obtain a loan modification or prevent foreclosure, but in fact do little or nothing. Some of
the firms use copycat names or look-alike websites to falsely suggest that they are affiliated with
a nonprofit or government program.? In a little over a year, the FTC has brought 15 cases
targeting these types of mortgage frauds’ and is engaged in additional non-public investigations
of others who offer similar services. In the last ten years, the commission has obtained nearly
half a biilion dollars in redress for consumers of financial services. In the last five years, the
Commission has filed over 100 actions against providers of financial services, with 14 of these
actions being filed since we testified in March before this Subcommittee.

Consumers facing credit card and other debts they cannot afford often turn to providers
of debt settlement or other types of debt relief services. Many of these are legitimate, nonprofit
counselors who provide a genuine benefit to consumers. All too often, however, fraudsters

falsely promise that they can renegotiate, reduce, or even eliminate debt. The FTC has brought a

! 15U.8.C. § 57b.

4 See, e.g., FTC v. Thomas Ryan, Civil No. 1:09-00535 (HHK) (D.D.C. filed Marct
25, 2009.

Y See, c.g., FTC v. Freedom Foreclosure Prevention Sves., LLC, No. CV-09-1167-

PHX-FIM (D. Anz. filed June 1, 2009); FTC v. Data Medical Capital, Inc., No.
SA-CV99-1266AHS (C.D. Cal. filed May 27, 2009); FTC v. Dinamica Financiera LLC, No.
CV09-3554MMM (C.D. Cal. filed May 19, 2009); FTC v. Cantkier, No. CV-09-894 (D.D.C.
filed May 14, 2009).
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number of lawsuits against for-profit debt relief companies.'” In some of these cases, the
company allegedly deceived consumers into paying large up-front fees for services that were
never provided, falsely promised consumers that not paying their creditors would not hurt their
credit ratings, or falsely promised that purchasing services from the companies would stop debt
collectors from calling."

Two other types of financial services fraud that increase in times of economic hardship
are credit repair and advance fee loan scams. With the economic downturn and corresponding
increases in consumer delinquencies, defaults, and bankruptcies, many consumers are facing the
prospect of damaged credit ratings, making it even more difficult for them to obtain credit,
insurance, or employment, or to rent a home. Fraudulent “credit repair” companies falsely
promise, in exchange for a fee, to remove negative but accurate information from consumers’
credit reports. In the last five years, the FTC has brought more than 17 cases against such
companies. For example, in October 2008, the Commission coordinated a law enforcement
sweep that included ten FTC actions and 26 state actions against credit repair operations.'?

Similarly, when consumers find it difficult to obtain credit from legitimate sources, they

0 See, e.g., FTC v, Edge Solutions, Inc. of New York, No. CV-07-4087-JG-AKT
(E.D.N.Y. Aug. 7, 2008) (stipulated order and judgment for permanent injunction).

i The FTC recently filed an action with similar allegations against a provider of

debt relief services, and the court granted the agency’s motion for a temporary restraining order
and asset freeze against the defendants. F7C v. MCS Programs, LLC, No. 09-CV-5380 (W.D.
Wash, 2009) (complaint filed). See Press Release, FTC Cracks Down on Scammers Trying to
Take Advantage of the Economic Downturn: New Public Education Video Helps Consumers
Steer Clear of Business Opportunity Fraud (July 1, 2000, available at
www.fte.gov/opa/2009/07/shortchange.shtm.

12 Sece Press Release, Federal Trade Commission, FTC's Operation “Clean Sweep”
Targets “Credit Repair” Companies (Oct. 23, 2008), available at
www.ftc.gov/opa/2008/10/cleansweep.htm.
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are susceptible to pitches from those who promise to find credit (e.g., credit cards or unsecured
loans) for them. In the last five years, the FTC has brought more than 15 cases against marketers
who promised credit in exchange for the payment of an advance fee, but failed to deliver the
credit as promised."?

B. Rulemaking

The Commission recently has increased its use of rulemaking to protect consumers of
financial services. In March of this year, through the Omnibus Appropriations Act of 2009,
Congress gave the Commission the authority to promulgate rules “with respect to mortgage
loans” using Administrative Procedure Act (APA) “notice and comment” rulemaking
procedures. On June 1, 2009, the Commission used this authority, as clarified by the Credit
CARD Act of 2009, to commence a two-part rulemaking proceeding on mortgage loans.'® One
part of the rulemaking concerns practices occurring throughout the life cycle of a mortgage loan,

including mortgage advertising, origination, appraisal, and servicing activities.” The other is

1 The FTC’s Telemarketing Sales Rule (“TSR”) prohibits telemarketers from
requesting or receiving payment of any advance fee for credit, if they have represented a high
likelihood of success in obtaining or arranging the extension of credit. 16 C.F.R. § 310.4(a)(4).

14 Omnibus Appropriations Act of 2009, Pub. L. No. 111-8, § 626, 123 Stat. 524
(Mar. 11, 2009).

' Credit CARD Act 0f 2009, Pub. L. No. 111-24, § 511(a)(1)&(2), 123 Stat. 1734
(May 22, 2009).

6 74 Fed. Reg. 26,118 (June 1, 2009); 74 Fed. Reg. 26,130 (June 1, 2009).
v The Commission has played a leading role in taking law enforcement action
against mortgage servicers who engage in unfair or deceptive acts and practices. For example, in
FTCv. EMC Morigage Corp., the complaint alleged that the defendants: (1) misrepresented the
amounts consumers owed; (2) assessed and collected unauthorized fees; and (3) misrepresented
that they had a reasonable basis to substantiate their representations about consumers’ mortgage
loan debts. The complaint further alleged the defendants made harassing collection calls; falsely
represented the character, amount, or legal status of consumers’ debts; and used false

6
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related to mortgage modification and foreclosure rescue services, a current focus of FTC law
enforcement activity, as discussed above.

The Commission also has promulgated rules to protect consumers of financial services
under the GLB Act and the FACT Act amendments to the Fair Credit Reporting Act. For
example, the Commission and the federal banking agencies recently announced rules and
guidelines expanding the obligations of the entities that furnish information to consumer
reporting agencies.”® These entities are most commonly providers of financial services. These
rules and guidelines will make the furnished information more accurate and will enhance
consumers’ ability to dispute inaccurate information. In addition, the FTC and several other
federal agencies have issued rules under the GLB Act to require financial institutions to disclose
their privacy practices to consumers and to safeguard their customers’ personally identifiable
information. The agencies will shortly be issuing a consumer-friendly model privacy notice that
financial institutions can use to provide privacy notices to their customers.

C. Consumer Education

Complementing its rulemaking and law enforcement activities, the Commission educates
consumers to help them manage their financial resources, avoid fraud, and be aware of emerging
scams. For example, the FTC recently has undertaken a major consumer education initiative

refated to mortgage loan modification and foreclosure rescue scams, including the release of a

representations and deceptive means to collect on mortgage loans. FTC v. EMC Mortgage
Corp., No. 4:08-cv-338 (E.D. Tex. Sept. 9, 2008).

" Procedures To Enhance the Accuracy and Integrity of Information Furnished to
Consumer Reporting Agencies Under Section 312 of the Fair and Accurate Credit Transactions
Act: Final Rule; Guidelines for Furnishers of [nformation to Consumer Reporting Agencies;
Proposed Rule. 74 Fed. Reg. 31,484 (July 1, 2009).

7
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suite of mortgage-related resources for homeowners in distress, which are featured on a new web
page at www.ftc.gov/MoneyMatters. Consumer groups and nonprofit organizations are
distributing FTC materials directly to homeowners, while some mortgage servicers are
communicating the information on their websites, with their billing statements, and on the
telephone. This month, the FTC will work with community organizations, state attorneys
general, and other partners to distribute copies of a new video featuring the stories of real people
who are working with legitimate housing counselors to save their homes.

D. Research and Policy Development

Markets for financial services are complex and dynamic. To remain an effective
protector of and advocate for consumers of financial services, the FTC continually increases its
knowledge of evolving practices and modifies its approaches as needed.

Among other priorities, in its policy work relating to financial services, the Commission
has taken the lead in developing and testing diselosures (especially mortgage disclosures). In
2007, the FTC’s Bureau of Economics published a seminal report concluding, based on
extensive consumer research and testing, that current mortgage disclosure requirements are
ineffective and should be revised and that a new FTC prototype disclosure was more effective
than the disclosures used in the industry pursuant to current law."

In addition to conducting empirical research, the Commission engages in other efforts to

9 See Federal Trade Commission, Bureau of Economics Staff Report, Improving

Consumer Mortgage Disclosures: An Empirical Assessment of Current and Prototvpe
Disclosure Forms (June 2007), available at

www.ftc. gov/0s/2007/06/P025505mortgagedisclosurereport.pdf. Following up on this report, in
2008 the FTC’s Bureau of Economics convened a conference to review empirical research on
consumer use and understanding of financial disclosures. See Federal Trade Commission, “May
15, 2008 Mortgage Disclosure Conference,” avaifable at

www.ttc. gov/opa/2008/05/mortgage.shtm.
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identify and promote effective financial services policies. For example, in February 2009, the
FTC issued a report recommending changes in the law to reform and modemize the debt
collection regulatory system.” In addition, in September 2008, the Commission held a public
workshop to examine consumer protection problems related to debt relief services and consider
the most effective public policy responses to these problems.
IV.  Enhanced FTC Consumer Protection Tools

The Administration’s proposal recognizes the value of the FTC’s consumer protection
efforts and includes recommendations that would give the FTC enhanced tools to make the
agency even more effective. As President Obama noted at his announcement of a proposed
CFPA, “There are other agencies, like the Federal Trade Commission, charged with protecting
consumers, and we must ensure that those agencies have the resources and the state-of-the-art
tools to stop unfair and deceptive practices as well.”

A. Resources

The proposal broadly calls for the FTC to be given “the tools and human, financial, and
technical resources it needs to do its job effectively by substantially increasing its capacity to
protect consumers in all areas of commerce that remain under its authority.”™ The FTC agrees

that more resources would enable it to address the broad range of current and future consumer

o Collecting Consumer Debts, supra n. 6. Following up on issues raised in the

report, the FTC and the Searle Center on Law, Regulation, and Economic Growth at
Northwestern University School of Law also will hold a roundtable in August 2009 to consider
debt collection litigation and arbitration issues.

2 Financial Regulatory Reform Proposal, supra n. 2, at 63.

9
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protection issues more effectively.”

B. Aiding and Abetting Authority

The proposal authorizes the Commission to take action against those who assist others in
engaging in \unfair or deceptive acts or practices. Specifically, the proposal would allow the FTC
to bring an action against one who “knowingly or recklessly ...provide[s] substantial assistance
to another.”* Effective law enforcement often requires reaching not only those who engage in
unfair or deceptive practices, but also those who support and enable them to violate the law.

Having such authority would make the FTC much more effective as a law enforcement agency.”

22

See Prepared Statement of the Federal Trade Commission on Leveraging FTC
Resources to Protect Consumers of Financial Services and Promote Competition before the
House Committee on Appropriations Subcommittee on Financial Services and General
Government, Mar. 31, 2009, available at
www.ftc.gov/0s/2009/03/P064814financialservices.pdf.

= Proposed CFPA Act, supran. 2, § 1101(c).

2 See Prepared Statement of the Federal Trade Commission on the Commission's
Work to Protect Consumers and to Promote Competition, and on a Bill to Reauthorize the
Commission before the Senate Committee on Commerce, Science, and Transportation, Apr. &,
2008 (“FTC Reauthorization Testimony™), available at

www.ftc.gov/os/testimony/P034101 reauth.pdf.

10
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C. APA Rulemaking Authority”

In addition, the proposal streamlines and expedites the FTC’s rulemaking process.
Earlier this year, the Commission recommended before this Subcommittee that the FTC be given
the authority to use APA notice and comment procedures to promulgate rules addressing unfair
and deceptive practices related to financial services, because the existing rulemaking
procedures in Section 18 of the FTC Act are cumbersome and time-consuming. Subsequently,
Chairman Rush proposed, and this Subcommittee approved, the Consumer Credit and Debt
Protection Act (“CCDPA™), which would grant that power to the Commission.” The
Commission appreciates the Chairman’s and the Subcommittee’s efforts to provide the

Commission with the tools it needs.

= Commissioner Kovacic dissents from the Commission’s endorsement of authority

to use, for promulgating all rules respecting unfair or deceptive acts or practices under the
Federal Trade Commission Act, the notice and comment procedures of the Administrative
Procedure Act. While other agencies have the authority to issue significant rules following
notice and comment procedures, the Commission’s rulemaking authority is unique in its range of
subject matter (unfair or deceptive acts or practices) and sectors (reaching across the economy,
except for specific, albeit significant, carve-outs). Except where Congress has given the
Commission a more focused mandate to address particular problems, beyond the FTC Act's
broad prohibition of unfair or deceptive acts or practices, Commissioner Kovacic believes it
prudent to retain procedures beyond those encompassed in the APA. However, he would be
willing to consider whether all the procedures currently required to issue, repeal, or amend these
rules are necessary.

i See Prepared Statement of the Federal Trade Commission on Consumer Cregit

and Debt: The Role of the Federal Trade Commission in Protecting the Public before the House
Committee on Energy and Commerce Subcommittee on Commerce, Trade, and Consumer
Protection, Mar. 24, 2009 (“FTC Role Testimony”), available at

www.ftc. gov/0s/2009/03/P0648 1 4consumercreditdebt. pdf.

7 See The Consumer Credit and Debt Protection Act, H.R. 2309, 111th Cong. § 2
(2009); Prepared Statement of the Federal Trade Commission on H.R. 2309, the Consumer
Credit and Debt Protection Act before the House Committee on Energy and Commerce
Subcommittee on Commerce, Trade, and Consumer Protection, May 12, 2009, available at
www. ftc.gov/2009/05/P0648 1 4debtproact.pdf.

1
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The Administration’s proposal would give the FTC APA rulemaking authority under the
FTC Act® In such a rulemaking, the Commission will consider the views of stakeholders and
the likely effects of a proposed rule on consumers and competition.”” Giving the Commission
APA rulemaking authority would strengthen its ability to address widespread problems more
quickly.

D. Enforcement Remedies™

The proposal also gives the FTC enhanced law enforcement remedies. The Commission
recently recommended before this Subcommittee that the FTC be given civil penalty authority

for rules it promulgates addressing unfair and deceptive practices related to financial services.’'

3 Proposed CFPA Act, supra n. 2, § 1101(d); Financial Regulatory Reform
Proposal, supra n. 2, at 63.

» As demonstrated by the FTC’s recent commencement of the mortgage lending
rulemaking discussed above, the agency would use such authority to move quickly to address
pressing consumer protection problems.

» Commissioner Kovacic dissents from the Commission’s endorsement of

across-the-board civil penalty authority. The existing consequences attendant to a finding that
an act or practice is unfair or deceptive under the FTC Act include an administrative order
(whose violation would then subject the respondent to civil penalties) or a court-issued
injunction (which can contain such equitable remedies as redress and disgorgement). In his
view, these are generally appropriate remedies, and they are consistent with the goal of
developing FTC law to develop new doctrine and to reach new and emerging problems. The
routine availability of civil penalties, even if subject to a scienter requirement, would in his view
risk constraining the development of doctrine, much as judicial concerns about the availability of
private litigation with mandatory treble damages appear to be constraining the development of
antitrust doctrine. See, ¢.g., Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 558-59 (2007).
Commissioner Kovacic would prefer that Congress grant more targeted authority to seek civil
penalties, particularly in matters, like data security breaches, malware, and pretexting, where
existing remedies are likely to be inadequate. See FTC Reauthorization Testimony, supra n. 24,
at 10-12.

i See FTC Role Testimony, supra n. 25.

i2
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As noted above, the Subcommittee approved the CCDPA,* which would grant that authority to
the Commission. Again, the Commission appreciates the Subcommittec’s efforts.

The Administration’s proposal would give the FTC civil penalty authority for any
violations of Section 5 of the FTC Act.”® The Commission believes that this new power would
increase deterrence of would-be violators and help protect consumers more effectively,*
particularly in areas sueh as data security and spyware.”

Although the proposal does not include a provision to give the FTC independent
litigating authority when it seeks civil penalties, the FTC has previously testified® about the
benefits of being able to file cases in its own name rather than first presenting them to the

Department of Justice (“DOJ”) so that it can decide whether to file an action.”” This authority

2 See supra note 26.
3 Proposed CFPA Act, supra n. 2, § 1101(b); Financial Regulatory Reform
Proposal, supra n. 2, at 63.

H The Commission has supported this position at times in the past. On February 4,

1970, FTC Chairman Caspar Wainberger testified before Congress on behalf of the Commission
in favor of allowing the FTC to assess civil penalties administratively against respondents who
knowingly committed consumer protection violations. See Hearings on H.R. 14931 and Related
Bills before the Subcomm. on Commerce and Finance of the H. Comm. on Interstate and
Foreign Commerce, 91st Cong. 53, 54 (1970) (statement of FTC Chairman Caspar Weinberger).
The Senate passed legislation to permit the FTC to seek civil penaities for such violations in
federal court proceedings, but the provision was dropped in conference.

s See FTC Reauthorization Testimony, supra n. 24.

i Sec id.
v Currently, if DOJ declines to file the case in the name of the United States or
otherwise fails to act within 45 days on a referral from the FTC, the Commission may file the
case in its own name. This process requires extra time and delay, even under the best of
circumstances. Moreover, once DOJ accepts a referral, the FTC normally assigns one or more of
its staff attomeys, at DOJ’s request, to assist in litigating the case. Despite excellent relations
and coordination, the use of personnel at two agencies inevitably creates delay and
inefficiencies. This is particularly true in cascs where the FTC is simply referring to DOJ a civil

-
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would allow the Commission — the agency with the greatest expertise in enforcing the FTC Act ~
to bring cases more efficiently while retaining the option of referring appropriate matters to the
DOI. The Commission therefore believes that the FTC Act should be amended to expand the
agency’s independent litigating authority to allow the FTC to bring actions for civil penalties in
federal court “in its own name by any of its attorneys,” without mandating that DOJ have the
option to litigate on the FTC’s behalf, as is currently required.
V. Future of the FTC and Consumer Protection in Financial Services

The Administration’s proposal would fundamentally reform the way in which the
government helps protect consumers of financial services. The proposal and related
recently-released proposed legislative language are comprehensive and complex. The
Commission is carefully evaluating the proposal, including its implications for the FTC’s
consumer protection mission. This section is not intended to serve as a comprehensive analysis
of how the proposal would affect the Commission, but rather comments on a few of the
provisions.

Under the proposal, the CFPA would have “consolidated authority over the closely
related functions of wnting rules, supervising and examining institutions’ compliance, and

3 of a number of laws relating to financial services. In

administratively enforcing violations
addition, the CFPA would “play a leading role in efforts to educate consumers about financial

matters” as well as “streamline existing financial literacy and education initiatives

penalty settlement to be filed in federal court.

” Financial Regulatory Reform Proposal. supra n. 2, at 56.

14
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government-wide.”*® The CFPA’s responsibilities further would include research and policy
development, including undertaking an empirically-based reform of mortgage disclosure
requirements.*’

Many of the rulemaking, enforcement, education, and research functions of the CFPA are
functions that the FTC currently performs with respect to entities under its jurisdiction. The
proposal is designed to consolidate these responsibilities — which currently are divided amongst
a number of different agencies, depending on the nature of the financial institution — within a
single regulatory body."

The Administration’s proposal would provide the CFPA with exclusive authority to issue
rules respecting financial consumer products and services. To the extent the FTC currently has
rulemaking authority respecting financial consumer products and services, this approach would
supersede that authority. Thus, all of the FTC’s existing authority to promulgate financial
services-related rules under the FTC Act, the Omnibus Appropriations Act of 2009 (with respect
to mortgage loans), the privacy provisions of the GLB Act, and certain provisions of the FCRA
would be transferred to the CFPA.*

Under the Administration’s proposal, the FTC would apparently retain a law enforcement

role in the financial services area. The CFPA would have primary authority to enforce the

3 Id at 62.
0 Sec id. at 62-63.

# See id. at 56.

“ See Financial Regulatory Reform Proposal, supra n, 2, at 58-59, 63. The proposal
also would give the CFPA the sole authority to promulgate rules to implement the TILA, CLA,

ECOA, EFTA, and FDCPA - authority that the FTC currently lacks.
15
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consumer protection laws covering financial services that are currently enforced by the FTC.
The FTC would retain back-up authority, however.”

In beginning to assess the implications of the Administration’s proposal, the Commission
has identified some key issues that warrant consideration, discussion, clarification, and
refinement. First, the Commission notes that many of the definitions of key terms (such as
“credit” and “financial activity”) in the proposal appear to be very broad. To the extent these
definitions dictate which FTC functions would be transferred to the CFPA, their breadth could
limit the ability of the FTC to protect consumers outside the context of traditional financial
services.*

Second, the FTC also is reviewing the proposal to determine whether the structure of law
enforcement cooperation is as efficient as it could be. For instance, section 1022(e) requires the
FTC to refer an enforcement recommendation to the CFPA and wait up to 120 days for the
CFPA to determine whether to bring its own enforcement action, before the FTC can proceed.
The FTC is evaluating the practical effects on our law enforcement efforts of waiting up to 120
days for a CFPA determination. For example, such a delay may raise concems in cases

involving fraud, where time is of the essence. In addition, the Commission is evaluating the

+ See Financial Regulatory Reform Proposal, supra n. 2, at 63.

H For example, the definition of “financial activity” includes companies, such as

financial data processors, that may work in tandem with fraudulent telemarketers. See Proposed
CFPA Act, supran. 2, § 1002(18). If the FTC finds that a telemarketer making illegal and
pervasive robocalls to consumers on the Do Not Call Registry has hired a firm to assist it in
processing payments, it is critical that, when the FTC brings an action against the telemarketer, it
is also able to proceed against the processor. Do Not Call enforcement could be significantly
hampered if, every time the FTC wants to investigate or bring an action against a telemarketer
even of nonfinancial products or services, it needs to go through the coordination process with
the CFPA.

16
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relation of the referral provision to section 1101(a), which allows the two agencies to develop an
appropriate system of coordinated enforcement.

The Commission believes that the goal of improving the overall regulatory, supervisory,
and enforcement system for protecting consumers of financial services is a worthy one. It will
be critical, however, that the agency or agencies charged with financial consumer protection act
vigorously and effectively to protect consumers. In particular, if legislation creating an agency
such as the CFPA is enacted, care must be taken to ensure that such consumers are protected
during the establishment, transition, and early phases of the new agency. The Commission will
continue to review the proposal with that consideration in mind, and will express its views as
necessary to ensure that consumers are treated fairly and honestly when they purchase financial
products or services. The Commission is committed to working with the Congress in the coming
days on these and other issues to ensure that consumers of financial services have the best
protection possible.

VI.  Conclusion

The FTC appreciates the opportunity to update the Subcommittee on its activities and
offer preliminary comments on the Administration’s proposal for financial services reform. The
Commission looks forward to working with the Subcommittee on legisiation to implement the
proposal to ensure that it provides appropriate protection for consumers of financial services.
While the new proposal for financial regulatory reform is being considered, the Commission will
continue to vigorously enforce consumer protection laws under its current authority and will

welcome any new authority it receives should the CCDPA be enacted.
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Mr. RusH. The Chair thanks the gentleman, the chairman of the
FTC, and the Chair now recognizes himself for 5 minutes for the
purposes of questioning the witnesses.

With the continuation of the financial crisis, we see more and
more scam artists preying on desperate consumers seeking to re-
duce their debts and to keep their homes out of foreclosure or from
selling their homes at a loss, and I am concerned about this pro-
posal in that this new agency would not do enough in the short
term because we all know that it takes some time for a new agency
to rev up, to get going and get running. Another option that the
Administration might have considered is proposing that the FTC
take on this essential role. By increasing its staff and authority, it
is conceivable that FTC could be taking on these issues within
weeks or months rather than years. Mr. Barr, did the Administra-
tion consider other options other than creating a new agency?

Mr. BARR. Yes, Mr. Rush. Let me just say, Mr. Chairman, that
with respect to the transition issues, our view is that the FTC
should act aggressively as it is doing now under the chairman’s
leadership to continue to enforce the law, be a cop on the beat, be
quite aggressive in this area, and we are at the same time that we
are pushing to create the new agency pushing on all the existing
agencies working closely with them to do everything we can under
existing authority. So I don’t think there is any sense that anybody
thinks we should slow down, rather, quite the opposite.

With respect to other options, the Administration considered a
wide range of options with respect to consumer protection, and our
basic view was that the existing system was fundamentally broken
and we needed a quite large, significant change to create one agen-
cy whose sole job was protecting consumers across the financial
services marketplace. I think that the chairman is deeply aware of
the ways in which consumers have been abused and neglected for
quite a long time and the existing structure is just inadequate to
meet the needs. So our strong view, the President’s personally
strong view was that we needed a new financial agency with that
core mission that was strong and could achieve the goals that I
thinlli the chairman articulated so eloquently in the opening re-
marks.

Mr. RusH. Chairman Leibowitz, during this interregnum be-
tween this bill becoming law and this new creation actually taking
place, that is going to put a lot more pressure on the FTC. Do you
have the requisite resources and personnel? How will the FTC
function during this interregnum?

Mr. LEIBOWITZ. I would say that during the sort of interregnum
period if the legislation is enacted, we are going to work very close-
ly with the new agency. I think the period for transfer is some-
where between 6 and 24 months, depending on how quickly they
are ready to ramp up. We are going to continue to bring cases, and
I think that was always the notion. I do think that going forward,
you know, we could use more resources, and we talked about this
before in hearings, and I do think that even after the agency is cre-
ated, assuming it is, that it would be useful for us to have concur-
rent enforcement authority so that if we are going after—you know,
the bad guys don’t always act in silos, as Mr. Barr knows, as all
of you know. You know, sometimes they are violating the Do Not
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Call rule and they are violating reg Z or reg E which would go over
to the new agency, and so I think it is important going forward
that when there is ongoing consumer harm that we are able to sort
of jump over the kind of legislative, the new legislative fence to
help consumers and not have to wait potentially 120 days. I think
we are working through a lot of these issues, making a lot of
progress between our staffs and ourselves.

Mr. RusH. The Chair sees that his time is up. The Chair now
recognizes the ranking member for 5 minutes.

Mr. RaDANOVICH. Thanks, Mr. Chairman, and welcome, gentle-
men, to the panel. I am pleased to see you here today.

Mr. Leibowitz, welcome back to the committee. I know you have
been here a number of times already and probably will be more in
the future. I have to think you are doing a bit of a dance because
you stand to lose some jurisdiction in the FTC, and it seems to me
that you are getting, at least under the proposal, getting more
money and authority to do less, and I want to know what your re-
action to that statement is, given the fact that the FTC has dual
jurisdiction, and that is, two missions to ensure competition but
also consumer protection.

Mr. LEiBowITZ. Well, Mr. Radanovich, let me just start by saying
I hope that familiarity is not breeding contempt here.

Mr. RApANOVICH. Not at all.

Mr. LEIBOWITZ. Look, you know, if you read through our written
testimony, you can sort of see it is a complex matrix within the
Commission about what we support and what we don’t. I do think
from our perspective if you create this—from my perspective, if you
create this new agency and you also give us more resources and au-
thority, from the perspective of consumers they will be getting a
better deal because we will be able—we will continue to have a
backstop authority with respect to financial matters and we are
going to be able to concentrate and just do more for consumers. As
you know, because we have talked about this, we spent a lot of
time leveraging——

Mr. RADANOVICH. But if I may, you are losing jurisdiction.

Mr. LEiBOwITZ. We would be losing jurisdiction and

Mr. RADANOVICH. How does that loss of jurisdiction deal with
your two missions of ensuring competition and providing consumer
protection?

Mr. LEBowITZ. Well, I would say on the competition side, we
wouldn’t be losing jurisdiction. We would still retain that jurisdic-
tion. On the consumer protection side, we would be losing jurisdic-
tion to this new agency but this new agency would be another cop
on the beat protecting consumers, and then—and we would also be
losing personnel, and we have already lost a few personnel, I would
say, to the new agency...

Mr. RADANOVICH. But it does seem to me like you are getting
more money and authority to do less.

Mr. LEiBowITZ. Well, we will do more. I mean, we really will. It
is not a question from our perspective of moving to a government—
I mean, our guys work extremely hard. They have been commended
by OPM for always scoring high on sort of effectiveness and quality
of work, and we will just do more in the areas where we have—
while retaining backup authority, if the proposal goes through, we
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will do more in the other areas of consumer protection and there
is plenty to do.

Mr. RApANOVICH. Thank you.

Mr. Barr, welcome to the subcommittee. You know, in Russia
during the height of communism, it was often talked about the fact
that there was not a lot of food on the shelves, and when you go
into stores you might be able to get a loaf of bread, but if you want-
ed sourdough, you probably had to have the standard loaf, if you
wanted rolls, you got a loaf of bread, if you wanted something else,
you got a loaf of bread. Tell me how—explain to me how you are
not doing the same thing in the credit markets in the name of con-
sumer protection.

Mr. BARR. Thank you very much for that terrific question. I was
smiling as you were describing the example because I spent some
time in Poland had the same experience where you go to the store
and there is nothing there and you can actually literally go hungry.
This agency has nothing to do with that, literally nothing to do
with that. The new agency——

Mr. RapaNovicH. Tell me how you are not doing that though in
the credit markets, because that is a question I would like an-
swered.

Mr. BARR. The new agency is in no way pursuing that kind of
command and control model. It is in no way pursuing price setting.
It is in no way saying you can’t offer certain kinds of products. The
new agency under the legislation

Mr. RADANOVICH. And I understand the reason for looking at this
because we have all experienced this financial crisis but doesn’t
this end up providing consumers with less choice and driving up
the cost of credit for consumers?

Mr. BARR. With respect, sir, our strong view is that it does not.
It continues to provide for financial innovation. Consumers can get
access to whatever products and services providers want to offer.
Our basic approach is to improve disclosure, reduce regulatory bur-
den, for example, by merging authorities so you can have one sim-
ple mortgage form at the time of disclosure, improve——

Mr. RADANOVICH. But weren’t there existing authorities that
have and could and should deal with the current crisis that we are
in? Doesn’t the added restrictions and regulations that you are
going to be putting on the credit industry will drive up the cost of
credit to consumers?

Mr. BARR. I think that the better judgment, sir, again, with re-
spect, is that the current system we have had, the status quo on
consumer protection was a dismal failure and I think we have evi-
dence all around us of that, and our view was, both for banks and
for non-banks, for consumers and for households, the system failed.
If you talk to, and I am sure you do, the community bankers in
your community who had to compete against unregulated providers
who were sucked into offering products

Mr. RADANOVICH. Actually competing against large banks for
TARP money, but—thank you very much, Mr. Chairman. I yield
back.

Mr. RusH. The Chair now recognizes the gentlelady from Illinois,
the vice chair, Ms. Schakowsky.
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Ms. SCHAKOWSKY. Thank you. Mr. Barr, could you describe how
we potentially would have been in a different situation today had
this agency been in existence as the current problems started to
unroll?

Mr. BARR. Yes. I think we would have been in, could have been
in a fundamentally different situation if we had an agency that
could set the rules of the road for everybody to follow, if we had
an agency that could say to mortgage brokers, you can’t get paid
more for offering riskier, higher-priced, more confusing products
than a basic product, if we had a rule that said mortgage brokers,
you have a duty of care, you have to do best execution for a mort-
gage so you can’t offer the mortgage that is the best deal for the
broker, you are supposed to offer a mortgage that is the best deal
for the consumer, if we had a duty that said mortgage brokers have
to have some skin in the game, they need to be paid over time,
securitization trusts have to have skin in the same so that you
don’t have a system where all the bad mortgages are made up front
and eventually sold to the investor at the other end with nobody
in the chain having responsibility, nobody having any of their own
capital at risk. So we could have had fundamental change. We
could have had a fundamentally different situation in which con-
sumers were protected at the front end and the financial system
was protected all the way through.

Ms. SCHAKOWSKY. And you are saying without any change in leg-
islation beyond the creation of this agency, that you would have the
authorities then under the bill, which I haven’t read thoroughly
yet, you would be able to have done all those things?

Mr. BARR. Yes. This agency would be granted the authority to do
all the things that I just described.

Ms. SCHAKOWSKY. Did you want to comment on that, Mr.
Leibowitz?

Mr. LEiBowITZ. Well, I would just say that one of the things that
is critical here is APA rulemaking authority, and of course, under
the new proposal, they will be able to do it for non-bank- as well
bank-related financial instruments and mortgages. And so in the
omnibus you gave us, for which we are very grateful, APA rule-
making for non-bank mortgages and we are going to look at that
and we are going to do, I think, a very, very good rule, and Mr.
Rush, you have legislation that would expand our jurisdiction a lit-
tle bit more but it only goes—it is only within the context of non-
bank-issued financial instruments. So 20 years ago we did a lot of
matters relating to credit cards and all the credit cards are now,
virtually every credit card is now issued by a bank. We have no ju-
risdiction there. So I think that is a critical advantage from the
consumer’s perspective of what this new agency might do.

Ms. SCHAKOWSKY. And let me just say that while I absolutely in
theory think pulling it all together in one place is a good idea, but,
you know, we have seen in the startup of the Department of Home-
land Security lots of difficulties in pulling it all together and mak-
ing it all happen. The creation of a director of national intelligence,
certainly in that case many of us on the Intelligence Committee see
a large bureaucracy itself developing, and have some problems with
the coordination that was actually supposed to happen. How can
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we be assured that this will achieve its goals, achieve it in a timely
way and not just be another bureaucracy?

Mr. BARR. Thank you very much. Again, I think that our view
is, the agencies that have the authority now should aggressively
use those authorities. Those authorities are inadequate to the task.
The basic structure of the system was a dismal failure. We need
to do this. We need to take this action. The legislation has tight
timelines for transition. Treasury has responsibility to make sure
that transition happens effectively. You can come see me, you can
come see Secretary Geithner. We are responsible for making sure.
You can hold us accountable.

Mr. RusH. The Chair recognizes Mr. Stearns from Florida.

Mr. STEARNS. Thank you, Mr. Chairman. Mr. Chairman, we have
had a lot of hearings on privacy here in this committee, and when
I was chairman of the committee we had many hearings on pri-
vacy, and I think my concern is that if we transfer some of the Fed-
eral Trade Commission’s privacy work to this new CFPA, particu-
larly in light of all the expertise that you have, and you have been
the leading federal agency in the area of consumer privacy for all
these years, and including financial privacy as well as identity
theft, information security. So with that in mind, what do you feel
about this transfer?

Mr. LEiBowITZ. Well, I guess I would make a couple points, and
this committee and you have been leaders in privacy-related issues.
You know, we will be transferring over a lot of laws. We hope to
keep sort of a backstop authority that is concurrent, and of course,
this is the beginning of the legislative process. It is not the end
and, you know, I see a lot of agreement on many things within this
committee on ways to go forward. The way we read the legislation,
it was unclear whether issues like data security, privacy would
stay with us. I think Mr. Barr has represented today, the better
reading of the proposed statute or the reading of the way the pro-
posed statute will move forward is that we will keep issues like
that, and I think that is very, very important.

Mr. STEARNS. So identity theft, you would still keep?

Mr. LEIBOWITZ. I think we would keep identity theft.

Mr. STEARNS. And financial privacy?

Mr. LEiBowITZ. Financial privacy, I think mostly moves over to
the new agency. I mean, again, I think that is to some extent up
to you. I think we would keep the safeguards rule under Gramm-
Leach-Bliley but a lot of this has to be worked through of course
during the transition period. We will keep on doing this and again
we will have backstop authority. And I should probably turn this
over to Mr. Barr, who is one of the true architects of the plan.

Mr. STEARNS. But what you are saying today is that some of this
is still up for negotiation?

Mr. LEIBOWITZ. Yes. These boundary issues, that you have raised
the same concerns that we saw when we got the legislation at the
end of last week but it seems that it is being resolved on many of
these boundary issues in favor of retaining jurisdiction by the exist-
ing Commission, and I assume that, you know, as this legislation
moves forward, that is what this committee would be most inter-
ested in, but let me turn it over to Mr. Barr.
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Mr. BARR. Just to add to that, the chairman is correct that with
respect to data security issues, identity issues, safeguard red flags,
all that would stay at the FTC and the parallel authority for that
at the bank agencies but the front-end privacy notices that have to
do with disclosure would fit in the new disclosure regime of the
new Consumer Financial Protection Agency.

Mr. STEARNS. So let us say Internet privacy, consumer privacy,
would that remain with Federal Trade Commission?

Mr. BARR. Again, with respect to the disclosure aspect on the fi-
nancial side, the disclosure would be unified with the disclosure re-
gime at the new financial agency. All the data security, identity
theft and related issues would remain at the FTC and the parallel
authorities with respect to banks.

Mr. LEIBOWITZ. But if you are thinking about core issues like
spam, spyware, behavioral marketing, we keep all of those. You
know, there might be some issues about whether we are going after
a malefactor or a group of malefactors and one of them is on the
other side of the core new agency’s fence, you know, right now
there’s 120-day waiting period, which we are a little concerned
about from the perspective of consumers, but going back to your
original point, a variety of issues including sort of the core privacy
issues we do we will be keeping and retaining jurisdiction.

Mr. STEARNS. Well, I think, Mr. Barr, what you should realize
with all that expertise in the Federal Trade Commission we are
starting a new federal agency here. You know, I would think that
as many have pointed out on this side, we are worried about a new
federal agency, particularly when you have an agency that already
has the expertise. I think the bill says that the cost of development
of this new agency is such sums as are necessary. Is there any
more definitized information you can give on what the cost would
be for this new federal agency?

Mr. BARR. I don’t at this time have an overall cost estimate for
the agency or size estimate for the agency. It is something we are
working on. We will work with the appropriate committees on it
and with OMB and CBO. We anticipate that the agency will be
pulling in staff and resources from the existing agencies and addi-
tionally having new resources required. I would be happy to con-
tinue to work with you on that question.

Mr. STEARNS. Can you talk about the resources the agencies will
need besides—I mean, have you identified any of the resources?

Mr. BARR. We have begun the process of identifying the number
of individuals and the other resources the agency would need but
we are not at a place now where I could give you even a reasonable
estimate of what additional measures beyond the transfer authori-
ties would be required. It is something we are working quite hard
on.
Mr. STEARNS. I will just close. Mr. Chairman, you might think
as a subcommittee chair since a lot of the expertise for this is al-
ready in the Federal Trade Commission and this is a new agency,
you might—and particularly in your jurisdiction here, I think we
have to move carefully as Mr. Dingell out, developing a brand-new
agency. They don’t know how much they are going to spend, they
don’t know what resources they are going to need, and also they
are going to be taking on expertise for areas they know nothing
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about that the Federal Trade Commission has years on, so I just
wonder, you as the chairman, you might want to be very careful
and cautious about endorsing this new agency without, you know,
some more hearings on it and try to get more of the stakeholders
here, perhaps more than we have on the witness list here, to try
and get into the discussion here. So I thank you, Mr. Chairman.

Mr. RusH. The Chair thanks the gentleman. The Chair observes
that there is a vote going on on the floor. There are three votes.
It is the desire of the chairman that we should delay the committee
hearing until after the votes are concluded and then return. I am
not sure what the witnesses’ time commitments are but it would
be very important if you return I would say within 15 minutes
after the last vote. Then the subcommittee will reconvene.

[Recess.]

Mr. RusH. The subcommittee will reconvene. The Chair recog-
nizes the fact that there might be members of the subcommittee
who did not have an opportunity to ask questions of our witnesses
before we recessed. However, I am very cognizant of the witnesses’
time and will take this time to go into a second round of questions,
and if there are members who come in who have not asked ques-
tions in the first round, then the chair will prolong their ques-
tioning to 7 minutes.

So with that, the Chair recognizes himself for 2 minutes of addi-
tional questions.

In its White Paper describing the proposed regulatory reforms,
the Department of Treasury stated clearly that, and I quote, “The
FTC shall retain authority for dealing with fraud in the financial
marketplace.” Despite this assurance, the proposed language ap-
pears to weaken FTC’s authority in this area. FTC will retain the
authority to enforce against unfair and deceptive acts and practices
using the FTC Act. However, the FCC could not add any statutory
claims such as the Truth in Lending Act or the Equal Credit Op-
portunity Act to a complaint without first referring the case to the
new agency and waiting 120 days for that agency to decide if it
wants to take the case. Chairman Leibowitz, let me ask you, how
will this change impact the FTC’s ability to consume financial prob-
lems? Could the FTC consume one part of a case while the other
is under consideration or would you expect that it would simply not
bother with additional claims? Will the FTC’s cases be weakened
if they only rely on FTC Act claims?

Mr. LEiBowITZ. Well, I think, Mr. Chairman, that is an great
question, and keeping in mind that we are at the beginning of the
legislative process, not near the end of the legislative process, those
are questions that this committee will want to think through as the
legislation proceeds forward. Last week we brought a bunch of
cases which we called Operation Short Change, and it was about
scams that were hitting people in economic distress, and a lot of
those were basically fraud claims under the FTC Act, but one of
them involved the Electronic Funds Transfer Act, I think it is reg
E. Now, reg E would go to the new agency, and so this would sort
of invoke two parts of your question or two components of your
question, one of which is, would we have to wait 120 days to bring
this case while there is ongoing harm, and then the second issue
is really, what is the nature of our backup authority, and I want
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to say, Mr. Barr and I have been working through this with our
staffs and very, very productively. You know, I worked on the Hill
for 13 years and I never wrote a piece for legislation for my bosses
then that didn’t change as it went forward. And so but I think
these are precisely the questions that we worry about at the FTC.
We want to make sure, and I know Mr. Barr does too, that this
legislation is as effective as it can be for the consumers that all of
us represent, and so I think it is important that you

Mr. RusH. Well, it seems that the consumers would benefit more
if the FTC didn’t have to solely rely on the so-called backdrop au-
thority. Do you agree with that?

Mr. LEiBowITZ. Well, again, I mean, from my perspective, and 1
will turn the mic over to Mr. Barr in a second but from our per-
spective, if the backup authority is weak, and, you know, we have
backup authority involving the SEC and the CFTC which we use
very rarely, only when we need it. But here, a couple of points. One
is, as the transition is happening, if this legislation is created, you
and certainly even after very good lawyers are transferred and at-
torneys and jurisdiction, you know, it is going to take a while for
this agency, and Mr. Barr knows better than anyone, to ramp up,
and I like—I believe that they are going to want us involved using
our backup authority, probably more earlier than later. Now, we
understand that they will have primary jurisdiction but I think it
is very important that the backup authority be robust so that we
can sort of help out and also so that when we have these cases that
involve malefactors that don’t fit into the old or new silos that we
can effectively go forward and stop ongoing harm involving con-
sumers.

Mr. RusH. I have just one question. Earlier you stated that you
had?lost some personnel. Were the individuals transferred to Treas-
ury?’

Mr. LEiIBOwITZ. We have one or two people who have gone over.

Mr. RusH. And what is the purpose of them going over to Treas-
uryg Are they on loan to Treasury or are they reassigned to Treas-
ury?’

Mr. LEIBOWITZ. Oh, I think they are on detail.

Mr. RusH. What is the purpose of them being on detail to Treas-
ury? What are they doing over there?

Mr. LEiBowITZ. I think they are—well, I will turn that over to
Mr. Barr. But I do know that the one person I know who is on de-
tail to Treasury is a fabulous attorney and really cares about con-
sumer protection.

Mr. RusH. All right. Well, why don’t you turn it over to Mr. Barr
and let him answer the question. Thank you. Mr. Barr, would you
begin your answer with that last question and then you can re-
spond to the other question.

Mr. BARR. Sure, and then I would be happy to address the broad-
er points. We have on our staff a terrific attorney from the FTC
who has come over on detail and is going to be a permanent em-
ployee of the Treasury Department working on consumer issues.
With respect to the broader sets of questions, I would just say first
and foremost the chairman and I have been working closely to-
gether and are committed to working closely together on these sets
of issues. On financial fraud, it is clear from the President’s pro-
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posal that it would not in any way diminish the FTC’s ability to
take on financial fraud cases as it is stated in the white paper and
in the legislation. The FTC would retain its authority and its duty
to bring financial fraud causes without delay.

With respect to coordination, there are many issues that the
agencies will want to coordinate on. The 120-day measure is not
like the existing authorities that the FTC uses where it is the pri-
mary entity doing enforcement. This is a proposal that kicks in if
the FTC is doing its work and finds a problem, it can let the new
agency know, the consumer agency know about it. It doesn’t have
to wait as the FTC does today, it doesn’t wait until it has gone
through its investigation, gone through the whole charging process
and gotten it all ready and then refer it to the Justice Department.
It is totally unlike that. This a chance for the FTC to let the new
agency know about a problem that it sees that has come to its at-
tention. So it is a fundamentally different mechanism. We are com-
mitted to being sure that that in no way delays any financial fraud
cases.

And with respect to the transition issues again, the FTC and the
bank agencies will have large transition issues. We are committed
to working those through and, as I mentioned to Representative
Schakowsky, Treasury is responsible for ensuring that transition
happens smoothly and you can hold us accountable for that.

Mr. RusH. With that, my time is concluded. Now Mr. Radanovich
is recognized.

Mr. RADANOVICH. Thanks, Mr. Chairman, and welcome back.

Mr. Leibowitz, uncertainty is one of the key factors behind the
perpetuation of our current economic crisis, and granting a new
and unknown regulatory agency with this broad scope of power
places a dangerous—could place a dangerous level of uncertainty
into the financial markets. Do you think that it might be better to
have an experienced regular such as the FTC with a long and
trusted history of working with business at the helm with these
new powers?

Mr. LEiBowITZ. Well, as you know, I am very fond of the Federal
Trade Commission as you are. I would say this. You know, as you
know, I testified here a few months ago that we thought we could
do the consumer protection mission involving predatory financial
instruments. The proposal that has been developed, though, is one
that is broader than that. It has bank examiner components. It has
compliance components. So those are not things in our core com-
petency. You know, again, we are a creature of Congress. We are
an independent agency, and so we will do whatever you tell us we
are going to do, and then beyond that, I just want to come back
to my initial point, which is, based on what we have seen in this
marketplace and the restrictions that we have operated under, I do
think that if these issues are worked through, and I believe they
will be, I do think that having this new agency and the FTC both
going after unfairness, deception, fraud is considerably preferable
to the status automobile accident.

Mr. RADANOVICH. We agree on that. I think the issue is, how you
go about it. I will say, though, that meeting with the bankers in
my district back home, they are afraid of this, and I think the un-
certainty question is a legitimate question, and if it does bring the
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specter of increased regulatory management over the industry, not
that something has to be done in order to correct the mistakes of
the last year, but, you know, what is it going to do to the industry’s
willingness to get out there and unfreeze liquidity like we are all
wanting?

Mr. BARR. If I could just add to Chairman Leibowitz’s comment
on that, I think that a key new factor is, this agency would have
all the supervisory and examination authority it needs, not just
with respect to banks but also with respect to non-bank competi-
tors of those banks, so I understand that many banks are worried
about the scope of the new Consumer Financial Protection Agency.
I appreciate those concerns. I think the additional upside for them
is that the non-bank competitors will have the same high standard
that they need to meet, the same level playing field, the same con-
sistent rules. So they don’t have to worry. A community bank and
a credit union doesn’t have to——

Mr. RADANOVICH. Something tells me that you are just broad-
ening the uncertainty to include the entire financial markets, you
are not

Mr. BARR. No, I think what we are able to do, sir, with re-
spect

Mr. RADANOVICH. It seems to me the uncertainty is being broad-
ened, not—that doesn’t answer the question about uncertainty and
the banks are afraid of this kind of legislation.

Mr. BARR. I think what we are able to do is create a high, con-
sistent, clear standard. We are able to reduce regulatory burden in
many cases, for example, combining the TEAL and RESPA forms
that drive everybody crazy and don’t help consumers. We need a
single, uniform, simple standard for disclosure that applies——

Mr. RADANOVICH. I suggest that you need to convince the banks
because they are the ones that are expressing the real concern. If
I may, though, Mr. Barr, I do have a second question, and that is
that President Obama has stated that a streamlined system will
provide better oversight and will be less costly for regulated insti-
tutions but the preemption statutes in the bill create a floor rather
than a ceiling for State regulation. Doesn’t that mean we are look-
ing at 51 different versions of this thing by giving the preemption
statutes to the States and does that not conflict with President
Obama’s statement that we are looking at a streamlined system?

Mr. BARR. Well, as you know, the States have long played an im-
portant role in consumer protection. I think one of the upsides of
living in our country is that we have independent States that

Mr. RADANOVICH. But they have not had preemptive status in
this situation before.

Mr. BARR. They have not been able to apply State laws in some
context to national banks, but they certainly have been very active
in the consumer area across lots of different products and services
in the past.

Mr. RADANOVICH. Do you think that could lead to 51 different
versions of this

Mr. BARR. I think we are much more likely to see a high stand-
ard at the national level. I think it is very rare if you set a good,
high standard at the national level you are going to find it very
rare for States to go off in their own way, but sometimes States are
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right. Sometimes States protect consumers in innovative ways, and
our view is, we shouldn’t block the States’ ability to do what the
States think in their judgment is right.

Mr. RapaNovicH. All right. Thank you, Mr. Chairman.

Mr. RusH. The Chair recognizes Dr. Gingrey for 7 minutes for
the purposes of questions.

Mr. GINGREY. Mr. Chairman, thank you for your generosity of
time. I am sorry I missed the first round, and I appreciate you let-
ting me ask some questions. And I did want to ask Secretary Barr,
in your testimony you indicated that we need only one agency
charged with protecting consumers for financial products and serv-
ices. As one of the principal architects of the Administration’s plan
and the proposed Consumer Financial Protection Agency, you lay
out very broad and sweeping changes that will fundamentally
change a number of government agencies of course including the
FTC. However, while this is still in the early stages, there are some
concerns held by members including me that an overly broad new
regulatory agency will have the same effect of hitting a nail with
a sledgehammer, and these efforts under the guise of uniformity I
feel that there may be some different standards set for industries
within this proposed agency. For example, I have heard some sug-
gestion that small banks should be exempt from some or all of the
rules written by the proposed agency and the drafted legislation
contains exempted authority based on asset size. Is it the Adminis-
tration’s play to apply different consumer protections depending on
whether a customer transacts with a small or a large bank, and
furthermore, if you intend to carve out smaller institutions, what
are the types of rules they would be exempted from and what is
the policy reason for carving out these institutions?

Mr. BARR. Thank you very much for that set of questions. I do
think that our proposal does involve sweeping change, a sweeping
change that in our judgment is essential to protect consumers. Our
olc% system was fundamentally broken and we do need fundamental
reform.

With respect to smaller institutions, we don’t expect to see,
would not expect that small banks and big banks would have dif-
ferent rules of disclosure, but you may see differences in, say, how
much examination or supervision there would be. In the bigger in-
stitutions as we do today on site there are examiners on site year
round. You wouldn’t want that for a small bank. So you may see
differences like that but not differences in the basic standards af-
fecting consumers. Those would be uniform across the board. So if
you walk into a bank or you walk into a credit union, you walk into
a big bank or you go to your independent mortgage broker or you
go to an independent mortgage company, you get the same simple
mortgage disclosure so consumers can understand what they are
getting.

Mr. GINGREY. Chairman Leibowitz, as you outlined in your testi-
mony, there will be a number of changes to the FTC as a result
of the Consumer Financial Protection Agency it that becomes law.
Many responsibilities will be pulled from the current jurisdiction of
the FTC and to be given to this new agency. With all of these pro-
posed changes, what then will be the role of the FTC in this new
landscape and how much of that new role will be duplicative of this
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proposed agency? You guys have been doing a good job, you know,
we are appreciative of that.

Mr. LEIBOwITZ. And we appreciate, you know, and are heartened
by what you said about our agency. I do think we do a good job
and we have terrific attorneys who really care about enforcing the
mission of the agency and good commissioners who are also com-
mitted. You know, we will still have all of our competition, right,
our antitrust authority. We will continue to do all the other things
we do, whether it is fraud or privacy outside of the financial con-
text or, you know, advertising and marketing practices, and then
we will continue to stay involved here, I think especially during the
transition period and hopefully beyond with concurrent jurisdiction.
You know, look, there are, as we know in this room, as you guys
know better than anybody else, there are a lot of bad actors out
there who are, you know, trying to rip off American consumers and
so, you know, by growing the federal ability to go after these male-
factors, you know, that can only help even the playing field. What
we do at the FTC and I think we do it really well but it’s a sort
of triage, right? You know, we look at different cases, potential
cases as we are going through an investigation and we say which
one can we best leverage, which are the ones that, you know, are
the greatest harm to the greatest number of people, which are the
ones that might make better, change bad case law, for example,
and we are always making decisions based on sort of the lack of
resources that we have. We just try to do the best job we can.

Mr. GINGREY. Well, let me reclaim my time just for a second. I
did want to ask you one other question. We don’t disagree with the
need for oversight, but it seems to me that in this current financial
crisis that we are in and all of these bad loans and toxic assets and
all of that, that the oversight got really heavy after the horse had
already left the barn and so that is kind of a concern, and there
is always the concern that the oversight becomes too much, so re-
strictive after the fact that these institutions, particularly your
small banks and lending institutions, can’t function, and I certainly
see this across my district in privately held banks, smaller banks
that the oversight should have been steady and consistent and it
always should be but yet, you know, when some catastrophe occurs
because somebody was not minding the store, then all of a sudden
the oversight comes down on these institutions to the point that all
of a sudden they go out of business, it hurts the local community.
But let me just ask you in the little bit of time I have got left, you
mentioned to us what the FTC would be able to continue to do.
What percentage of what you currently do is that? Does that rep-
resent 50 percent of your current responsibilities, 25 percent? Are
you losing more than 50 percent of what you currently are charged
to

Mr. LEIBOWITZ. No, no, no. You know, I think it would be more
like in terms of—if I think it through in terms of resources, I will
get back to you with a response but I would say it is more like 5
to 10 percent of what we do, and of course, it has been an area,
as you know, that we have been concentrating on more and more
because it is very important to American consumers, many of
whom are suffering from—almost of whom are suffering from
some
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Mr. GINGREY. Well, I would appreciate it if you would get back
to me.

Mr. Chairman, thank you for your patience and generosity, and
thank the witnesses.

Mr. RUSH. Again, the Chair thanks the witnesses for the use of
their time. You were very generous to us with your time and we
want you to know that you have really contributed significantly to
this process and we are better off because you testified today and
helped us move along on this new proposal. So we will be in touch
with you in the future, and the Chair wants you to know that we
will give members 72 hours to ask questions in writing, and if you
will respond to them in a reasonable amount of time, the Chair will
really appreciate it, so thank you so very much.

The Chair now calls the second panel. The Chair welcomes the
second panel to this hearing. The Chair apologizes for the incon-
veniences that you might have had to endure while we were on the
floor voting, and the Chair is very respectful and appreciative of
the fact that you have come from far and wide to be here to testify.

I want to introduce our witnesses, and I will begin my left. Ms.
Gail Hillebrand is the senior attorney and manager for the Finan-
cial Services Campaign for the Consumers Union. Sitting next to
her is Mr. Stephen Calkins, Esquire. He is associate vice president
for academic personnel and a professor of law at Wayne State Uni-
versity. Next to him is Mr. Prentiss Cox, who is an associate clin-
ical professor of law at the University of Minnesota, and sitting to
Mr. Cox is Ms. Rachel E. Barkow, and Ms. Barkow is a professor
of law at New York University School of Law. And last but not
least, the gentleman with the smile next to her is Mr. Chris
Stinebert. Mr. Stinebert is the president and CEO of American Fi-
nancial Services Association. Again, we want to thank you and wel-
come you to this committee hearing.

It is the practice of this committee that we swear in the wit-
nesses, so would you please rise and raise your right hand?

[Witnesses sworn.]

Mr. RusH. Let the record reflect that all the witnesses responded
in the affirmative.

Now it is my privilege to recognize you for 5 minutes for an open-
ing statement, so Ms. Hillebrand, we will start with you.

TESTIMONY OF GAIL HILLEBRAND, SENIOR ATTORNEY AND
MANAGER, FINANCIAL SERVICES CAMPAIGN, CONSUMERS
UNION; STEPHEN CALKINS, ESQ., ASSOCIATE VICE PRESI-
DENT FOR ACADEMIC PERSONNEL AND PROFESSOR OF
LAW, WAYNE STATE UNIVERSITY; PRENTISS COX, ASSOCIATE
CLINICAL PROFESSOR OF LAW, UNIVERSITY OF MINNESOTA;
RACHEL E. BARKOW, PROFESSOR OF LAW, NEW YORK UNI-
VERSITY SCHOOL OF LAW; AND CHRIS STINEBERT, PRESI-
DENT AND CEO, AMERICAN FINANCIAL SERVICES ASSOCIA-
TION

TESTIMONY OF GAIL HILLEBRAND

Ms. HILLEBRAND. Thank you, Chairman Rush, Ranking Member
Radanovich and members of the committee, you know Consumers
Union as the nonprofit publisher of Consumer Reports but our mis-
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sion is to inform, protect and empower consumers, and that is the
role in which I appear before you today. My written testimony was
joined by six national consumer organizations.

Consumer groups want and consumers in the United States need
a strong consumer financial protection agency, a robust Federal
Trade Commission and a strong role for States in consumer protec-
tion in financial services. We believe that those goals are entirely
consistent with one another. The goal is a better financial services
marketplace and better government in financial services oversight.
We have to face it, the current system doesn’t work. It is not deliv-
ering products or encouraging products that are understandable to
consumers who use them or that meet the reasonable expectations
created in the sales process. Instead we have gotcha banking. We
have multiple regulators by type of providers, even when those pro-
viders are competing directly for the very same consumer. We have
long delays for regulatory action and we don’t have much of open
public enforcement except by the FTC. And finally, we have abu-
sive features in products that are squeezing their way through the
holes in the existing law and the existing regulatory scheme.

I believe the job of government is to serve the people. We are not
here to talk about more government, we are here to talk about bet-
ter government in financial services oversight. Today our system
isn’t designed to do the job. It is spread out over six or more agen-
cies with a hodgepodge of rules and statutes, and how much en-
forcement a provider receives depends in part on who its regulator
is. That is just not a system designed to match the realities of to-
day’s market. We want to give the federal government a different
and new job in the financial services marketplace, and that is to
promote a fair as well as an efficient financial services market to
watch for the market to prevent harms as they start to develop.

I come from the great State of California, where the option ARM
and some of the other products that have gone so terribly sideways
were pioneered, and you can only wonder if someone had been
watching those markets more closely whether that would have
spread around the country.

The mandate of the CFPA is the right mandate. It is to promote
transparency, simplicity, fairness with accountability and access,
and note I say “promote.” It is a different job from what the federal
government has had before, and with the CFPA we have the oppor-
tunity for an agency who has an obligation to get information, to
learn about the market, to watch that market and then to make
a conscious decision about what needs to be regulated and what
doesn’t and which regulatory tools to use and then to apply those
tools evenly no matter who is providing the product. With the
CFPA, we could get one agency to watch over the market, faster-
acting responses, one agency that is responsible to you and to me
when things gone wrong, and one place for your constituents to go
instead of the alphabet soup they have now of trying to figure out
who to complain to and who to get relief from.

The CFPA model is one federal rulemaker but multiple enforcers,
and that brings me to the incredibly important continuing role of
the FTC. I would like to disclose, Mr. Chairman, I was once a sum-
mer law intern at the Bureau of Competition at the FTC, longer
ago than could possibly be relevant for today, but I want to disclose
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that. The FTC keeps its enforcement authority. It keeps its section
5 authority with a simple, regardless of the topic, financial services
or not, with a simple consultation that can be at the staff-to-staff
level. It keeps its authority with respect to all the statutes it now
has with that referral process, and I think it is very important to
note that is a refer and wait process but they are not waiting for
a yes or no. If the CFPA does not take on a case the FTC thinks
needs to be brought, it can still bring that case. The CFPA cannot
say no. We have made a recommendation to you in the written tes-
timony that the statute should allow the CFPA to waive that notice
or to shorten it by individual case by type or category of case and
by agency so that they can work these things out where there is
commonly, for example, the telemarketer case with the EFTA
claim. And we also are recommending to you that the FTC be given
the authority to be a secondary regulator with respect to enforcing
the CFPA rules, not writing them but enforcing them.

The FTC does lose jurisdiction to write unfair and deceptive acts
and practices rules in financial services but that has not been a
role they have been able to use widely in the last couple decades
since the credit practice rule which went into effect in the 1980s.
They keep all of their enforcement, and of course, it will be made
stronger with the aiding and abetting enforcement. We believe this
is the only way to put all the competing products under the same
set of rules. I have some examples but I will hold them for the
Q&A because I am conscious of your time, and I do want to say
that I think it is very important what the FTC does right now in
the recession. It is very important what the FTC will continue to
do after the transfer of authority in those cases where there is
overlapping enforcement and it will be extremely important what
the FTC does with its additional authority.

There are a lot of things the FTC can do right now to help con-
sumers who are suffering from the recession including cleaning up
the problem with credit-reporting errors, the work it is now begin-
ning to do under the new authority you gave it in mortgage modi-
fication and foreclosure, debt collection and debt settlement. All
those things will remain extremely important. I would be happy to
take questions. Thank you.

[The prepared statement of Ms. Hillebrand follows:]
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Testimony of
Gail Hillebrand, Consumers Union
This testimony is presented on behalf of Consumers Union and is joined by:
Consumer Action
Consumer Federation of America
National Association of Consumer Advocates
National Consumer Law Center
Public Citizen
U.S. PIRG
Before the Committee on Energy and Commerce
Subcommittee on Commerce, Trade and Consumer Protection
U.S. House of Representatives
The Honorable Bobby L. Rush, Chairman
Hearing: July 8, 2009
The Proposed Consumer Financial Protection Agency: Implications for Consumers and the FTC

Testimony filed July 6, 2009

Thank you, Chairman Rush, Ranking Member Radanovich, and members of the
Subcommittee. [ am pleased to be able to offer views on the value to U.S. consumers of the
proposed Consumer Financial Protection Agency and its intersection with the important ongoing
consumer protection role of the Federal Trade Commission. [ am testifying today on behalf of

Consumers Union, the nonprofit publisher of Consumer Reports.” This testimony is joined in by

! Consumers Union of United States, Inc., publisher of Consumer Reports and Consumer Reports Online, is a nonprofit
membership organization chartered in 1936 to provide consumers with information, education, and counse] about goods,
services, health and personal finance. Consumers Union's print and online publications have a combined paid circulation
of approximately 8.5 million. These publications regularly carry articles on Consumers Union's own product testing; on
health, product safety, financial products and services, and marketplace economics; and on legislative, judicial, and
regulatory actions that affect consumer welfare. Consumers Union's income is solely derived from the sale of Consumer
Reports, its other publications and services, and noncommercial contributions, grants, and fees. Consumers Union's
publications and services carry no outside advertising and receive no commercial support. Consumers Union's mission
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Consumer Action, the Consumer Federation of America, Public Citizen, the National
Association of Consumer Advocates, the National Consumer Law Center (on behalf of its low-
income clients), and the U.S. Public Interest Research Group.”
Summary

Consumers Union and other consumer groups strongly support the Consumer Financial
Protection Agency (CFPA). We also support a robust Federal Trade Commission (FTC). The
Administration's proposal effectively provides for both. This testimony covers these points:

o The CFPA is essential because it will address many of the deep structural

problems that have been barriers to effective regulation and oversight in the
market for financial products and services offered to consumers.

is "to work for a fair, just, and safe marketplace for all consumers and to empower consumers to proiect themselves."
Our Financial Services Campaign engages with consumers and policymakers to seek strong consumer protection,
vigorous law enforcement, and an end to practices that impede capital formation for Jow and moderate income
households.

% Consumer Action, founded in 1971, is a San Francisco based nonprofit education and advocacy organization with
offices in Los Angeles and Washington, DC.

The Consumer Federation of America is a nonprofit association of over 280 pro-consumer groups, with a
combined membership of 50 million people. CFA was founded in 1968 to advance consumers' interests through
advocacy and education.

The National Association of Consumer Advocates is a nonprofit 501(c) (3) organization founded
in 1994. NACA’s mission is to provide legal assistance and education to victims of consumer abuse. NACA,
through educational programs and outreach initiatives protects consumers, particularly low income consumers, from
fraudulent, abusive and predatory business practices. NACA also trains and mentors a national network of over 1400
attorneys in representing consumers’ rights.

The National Consumer Law Center, Inc. is a non-profit corporation, founded in 1969, specializing in
low-income consumer issues, with an emphasis on consumer credit. On a daily basis, NCLC provides legal and
technical consulting and assistance on consumer law issues to legal services, government, and private attorneys
representing low-income consumers across the eountry, NCLC publishes and regularly updates a series of sixteen
practice treatises and annual supplements on consumer credit laws, including Truth In Lending, Cost of Credit,
Consumer Banking and Payments Law, Foreclosures, and Consumer Bankruptcy Law and Practice, as well as
bimonthly newsletters on a range of topics related to consumer credit issues and low-income consumers. NCLC’s
attorneys have been closely involved with the enactment of the all federal laws affecting consumer credit since the
1970s, and regularly provide comprehensive comments to the federal agencies on the regulations under these laws.

Public Citizen is a national nonprofit membership organization that has advanced consumer rights in
administrative agencies, the courts, and the Congress, for thirty-eight years.

The U.S. Public Interest Research Group serves as the federation of and federal advocacy office for the state
PIRGs, which are non-profit, non-partisan public interest advocacy groups that take on powerful interests on behalf
of their members.
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o The Administration’s proposal draws sensible lines between the jurisdiction to be
transferred to the CFPA and to be retained by the FTC.

¢ The Administration’s proposal will promote law enforcement in four ways, and
could be further strengthened.

e The proposal would eliminate a lon gstanding barrier to the effectiveness of the
FTC’s use of its authority to develop rules defining and limiting unfair or
deceptive practices.

» Aswith any complex change, there are some important transition issues.

e The FTC’s work to promote consumer protection in financial services in the
period before the transfer of authority for rulemaking authority will be extremely

important.

o The FTC also will continue to have important work to do after the creation of the
CFPA in the many issue areas under its jurisdiction that are not being transferred.

I. The CFPA will meet a critical public need for stronger and more effective consumer
protection in financial services

Strong, effective, preventative consumer protection is essential to protect individuals,
family budgets, and the U.S. economy. The current crisis illustrates the high costs of a failure to
provide effective consumer protection. The complex financial instruments that sparked the
financial crisis were based on home loans that were poorly underwritten, unsuitable to the
borrower, were arranged by persons not bound to act in the best interest of the borrower and who
lacked a sufficient stake in the success of the borrower, or contained terms so complex that many
individual homeowners had little opportunity to fully understand the nature or magnitude of the
risks of these loans. While the crisis was magnified by highly leveraged, largely unregulated
financial instruments and inadequate risk management, it began with a failure of consumer
protection. The resulting crisis of confidence led to reduced credibility for the U.S. financial

system, gridlocked credit markets, loss of equity for homeowners who accepted nonprime
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mortgages and for their neighbors who did not, empty houses, declining neighborhoods and
reduced property tax revenue.

The existing regulatory structure for financial products and services doesn’t work. It
utterly failed in mortgages. As Government Accountability Office has stated, the "fragmented
U.S. regulatory structure contributed to failures by the existing regulators to adequately protect
consumers and ensure financial stability," and "efforts by regulators to respond to the increased
risks associated with new mortgage products were sometimes slowed in part because of the need
for five federal regulators to coordinate their response."’

The problems go beyond mortgages. Consumer problems with credit card practices
reached very widely into the broad base of cardholders before the three federal agencies with the
relevant power jointly proposed rules against unfair or deceptive credit card practices in May of
2008, and ultimately Congress stepped in to pass a strong new law. By the time that the new
credit card law becomes effective, three and a half years will have passed since the Government
Accountability Office released its study revealing deep consumer problems with credit card
terms and practices,” and a much longer time since consumer groups first started identifying and
warning against the types of practices that eventually were made illegal. Three years is a long
time for a family budget to pay the price of unfair practices.

These delays may be attributable in part to the inherent inefficiency of the current federa

regulatory structure and in part to the regulatory culture of some of the federal banking

* Government Accountability Office, Financial Regulation: A Framework for Crafiing and Assessing Proposals to
Modernize the Outdated U.S. Financial Regulatory System, January 2009, GAO 09-216, p. 15, available at:
http:/www.gao.gov/new.items/d093 14t pdf.

¢ Government Accountability Office, Credit Cards: Increased Complexity in Rates and Fees Heightens Need for
More Effective Disclosures to Consumers, September 2006, GAO 06-929, available at:
http://www.gao gov/new.items/d06929 pdf.
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regulators. In other testimony, consumer groups have described problems with respect to the
federal banking regulators (not the FTC) including: regulated entities being able to choose their
federal banking regulator by changing the type of federal banking charter; a regulatory culture in
the banking regulatory agencies which often favors private rather than public enforcement tools;
and consumer protection taking a back seat to other responsibilities.5 Preemption of state
consumer protection laws also played a part in allowing abuses to grow to the point where they
demanded national attention.

The CFPA will remedy inherent flaws in the current system. Currently, oversight is
divided by type of entity even when the entities offer competing products. Under many
consumer statutes, the Federal Reserve Board writes the rules but the FTC or one of five federal
banking agencies will enforce those rules. Consumer financial products which compete directly
against one another may be covered by different laws and thus provide different rights and
obligations to the consumer and to the provider. New products are emerging every day, and no
agency has the job of evaluating whether or how existing laws and rules should be changed to
address emerging financial products. Congress can eliminate these weaknesses and
inefficiencies in the federal government by creating a single federal Consumer Financial
Protection Agency with exclusive authority in all areas except enforcement. This is what the

Administration has proposed.

’ Regulatory Restructuring: Enhancing Consumer Financial Products Regulation, Before the H. Comm. on
Financial Services (2009), testimony of Travis B. Plunkett and Edmund Mierzwinski, on behalf of ACORN,
Americans for Fairness in Lending, Center for Digital Democracy, Consumer Action, Consumer Federation of
America, Consumers Union, Demos, National Association of Consumer Advocates, National Consumer Law Center
(on behalf of its low-income clients), National Fair Housing Alliance, National People’s Action, Public Citizen, U.S.
PIRG, p. 7-8, available at: http://www.defendvourdollars.org/pdfireg-restructure-testimony-0609, pdf: Modemnizing
Bank Supervision and Regulation, Before the S. Comm. on Banking, Housing & Urban Affairs (2009) testimony of
Gail Hillebrand, Financial Services Campaign Manager, Consumers Union, p. 4-6, available at:

http://www defendyourdoHars.org/pdf/Sen-Bank-Test-032409 pdf.
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The CFPA will eliminate barriers in the current regulatory structure and thus promote
more cffective federal oversight in the market for financial products. Consumer protection will
be a top priority. Charter choice won’t mean regulator choice. The CFPA will be able to gather
the information it needs to make fair and balanced choices based on actual market information.
The CFPA will have the power not only to write and enforce rules under specific existing
consumer protection statutes, but also to predict and prevent harm to consumers from new
practices and to fill gaps in current protections.

The CFPA’s mandate, as described in Section 1021 of the Administration’s proposal, will
be to promote transparency, simplicity, fairness, accountability, and access in the market for
consumer financial products and services. The CFPA is to exercise its authority for the purposes
of ensuring that:

e consumers have understandable and usable information to make their own
responsible decisions about consumer financial products or services;

e consumers are protected from abuse and fairness deception and discrimination;
(this will extend to terms, features, and marketing practices, no matter what kind

of company provides the financial product);

s markets for consumer financial products or services operate fairly and efficiently
with ample room for sustainable growth and innovation; and

e traditionally underserved consumers and communities have access to financial
services.

The CFPA proposal is well designed to create an agency that can do this job. The
proposal gives the CFPA authorities including to examine, request information, and engage in
research, which are essential to see what is going on in the market for financial products and

services. This information should provide a knowledge base to make sound choices about

® Proposed bill language, section 1021, see also section 1033 on sales practices.
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whether and how to intervene; an ability facilitate true informed consumer choice and both the
ability and the responsibility to identify emerging practices, products, and product features that
are particularly likely to harm or deceive consumers. This is a big job. Putting it in one place,
rather than scattering parts of it among a variety of federal agencies depending on the nature of
the product provider strongly increases the likelihood of consistent, coherent, and effective rules.
II. The allocation of responsibilities to the Consumer Financial Protection Agency is
sensible

The Administration’s proposal calls for the CFPA to assume many duties and powers
essential to consumer protection in financial products and services which are currently in the
hands of other agencies. Lines must be drawn to ensure that each agency’s role is clear. While
line drawing is always difficult, it has been well executed in the Administration’s plan. It
satisfies these principles.

A. Competing preducts should have the same federal rules and the same federal
regulator

The CFPA will have responsibility for all financial products, with exceptions for non-
credit related insurance products and for SEC and CFTC regulated activities.” This scope of
coverage is essential because products and services that the financial services industry sees as
distinct products and services increasingly compete directly with one another for a consumer's
business. For example, prepaid payment cards compete with bank accounts, especially for the 40

million American households that are unbanked or underbanked.® However, the provider’s

7 Insurance has traditionally been regulated by the states, in some cases with specific oversight of rate setting. The
proposed bil! language also exempts persons regulated by the SEC or CFTC, with the definition of a person so
regulated limited to when that person is acting in its regulated capacity. Proposed bill language, sections
1022(f)(2)&(3) and 1002(27)&(28).

® Center for Financial Services Innovation, The CFSI Underbanked Consumer Study Fact Sheet, Jun. 2008,
available at: http://www.cfsinnovation.com/research-paper-detail. php?article_id=330366. Though the prepaid
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choice of how to hold the funds affects whether or not the basic protections of the Electronic
Fund Transfer Act apply to consumers who do their banking using prepaid cards. Even
consumers who have bank accounts are offered competing payment methods with fundamentally
differing legal rights and obligations. A consumer who just wants to buy something online may
choose between using a credit card, debit card, a prepaid card, or a pay later credit service. Soon
that consumer might also choose to use a cell phone to make a charge against any one of those
method payments or against the cell phone bill directly. Of those five different methods to pay
for one Internet purchase, only two of them have clear protections against the obligation to pay
an unauthorized charge. The legal standards were developed on a product by product basis, and
simply do not recognize the increasing interchangeability of these methods for individual
consumers.”

Because the CFPA will have jurisdiction over all of the different types of products, all of
the providers, and all of the relevant statutes and rules, it will be in a position to determine
whether emerging issues need to be addressed. If so, the CFPA will be able to select among or
combine the approaches of: enhanced disclosure or education; creation of a standard product
offering to be offered alongside more complex products; examination, compliance activities, and
enforcement of existing law; updates to existing regulations; and recommendations to Congress
for amendments to existing statutes.

B. Products and services that are most closely tied to credit experience should all be
overseen by the same federal entity

industry is growing and is developing into a shadow banking system, it is significantly underregulated. Plunkett and
Mierzwinski, supra note 5, at p. 14-15.

° For a discussion of the holes in current consumer law with respect to various payment methods, see: G.
Hillebrand, Before the Grand Rethinking, 83 Chicago-Kent L. Rev. No. 2, 769 (2008), available at:
http://www.consumersunion.org/pdf/WhereisMyMonev08 pdf.
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A consumer experiences taking a loan as a single transaction, even though legally it
involves multiple statutes. A consumer may want the answer to a simple question: “Am I getting
the best loan I can qualify for?” The answer may depend on compliance by the lender or broker
with the Truth in Lending Act and the Equal Credit Opportunity Act. It may be affected by
closing costs to which the Real Estate Settlement Procedures Act applies. It may be influenced
by sales practices that the CFPA can address under its rulemaking power in Section 1033 of the
bill proposal. Or, the answer may depend on the accuracy, integrity, and completeness of
information provided to or maintained by a consumer reporting agency. This is the reason to
migrate most Fair Credit Reporting Act (FCRA) jurisdiction to the CFPA.!” It also makes sense
to place jurisdiction under the Fair Debt Collection Practices Act with the same agency that will
have jurisdiction with respect to the marketing, underwriting, and other elements of the
underlying credit arrangement.

C. To the maximum extent possible, all of the elements of a transaction that touch
the consumer or that affect the consumer’s experience should be under the same
federal oversight body

This principle is similar to the one just discussed. An additional benefit of the CFPA is
that a consumer who unhappy with his or her bank or nonbank financial services provider should
have one place to go within the federal government, whether the reason for that unhappiness is
the loan application experience, dissatisfaction with underwriting that is grounded in the contents

of the credit report, a debt collection practice, or an incomprehensible GLBA privacy notice.

' While there are uses and economic impacts of consumer reports and credit scores which go beyond credit, it
would involve too much duplication to move only the portion of FCRA related to financial services and not
oversight with respect to fumnish the furnishing of information to the very same file a very same people if the file is
to be used for different FCRA purpose, such as an employment check.
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D. Fast changing financial practices must be under a regulator with sufficient
authority for information collection, gap filling rulemaking power, examination,
compliance, and enforcement

New and evolving financial practices must be regulated by an agency that has sufficient

authority to fill in the gaps where current regulation falls short. The CFPA is designed to do that.
This Subcommittee has already heard testimony by experts who noted the inability of the FTC to
provide any meaningful hindrance to the structured financing of predatory home mortgage loans
which significantly contributed to the current foreclosure crisis.!!  This is not a reflection on the
desire, ability, or level of engagement of the FTC, but instead flows from restrictions on the
FTC’s use of its unfair or deceptive acts and practices rulemaking power and on the limits of the
FTC’s jurisdiction to only a subset of mortgage originators.12 The CFPA will not face those
hurdles. Instead, the CFPA will have a strong set of enforcement and analytical tools to identify,
prevent, and address financial practices that are dangerous to consumers and perhaps even to the

economy as a whole.

E. The choice to leave financial service provider data security issues with the FTC
makes sense

1t appears that the Administration made a sensible and practical choice in leaving with the
current agencies the rules implementing the FCRAs requirement for “red flag” regulations, the
FCRA disposal rule, and the substantive obligations to safeguard personal information under
section 501 of the Gramm Leach Bliley Act (GLBA). GLBA safeguards and the red flag
requirements should have similar effects on consumers if they are fully and well implemented.

That effect should be to reduce the amount of sensitive personal information which is

" Hearing on Consumer Credit and Debt: The Role of the Federal Trade Commission in Protecting the Public
Before the Subcomm. on Commerce, Trade and Consumer Protection, Comm. on Energy and Commerce (2009),
testimony of Christopher L. Peterson, Professor of Law, University of Utah, p. 3.

24
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unprotected (GLBA); and to detect when such information is misused, such as to commit identity
theft, with the detection supporting future prevention (red flags rule). Similarly the FCRA
disposal rule has a purpose quite similar to the safeguards rule. Proper disposal of records
containing sensitive personal information should prevent the spillage of this data. It makes sense
to keep this collection of items together. Then, the question is whether to keep them together at
the FTC, or to move them together to the CFPA.

The FTC has a deep expertise in data security issues and in consumer privacy issues
which may arise within or outside the context of financial services. Sensitive data may be held
both by providers of financial products and services, and by many other types of entities,
including employers. In this context, the choice not to move this collection of issues makes
sense.

HII. The CFPA will lead to more enforcement of consumer protection laws, and
enforcement could be further strengthened

Law enforcement is good for the public and it also is good for honest competitors. The
Administration's proposal wisely does not eliminate any current enforcement powers of other
federal agencies. The CFPA proposal enhances law enforcement in four ways. First, the CFPA
itself can enforce rules and statutes. Second, the FTC retains its full Section Five enforcement
authority, subject only to a requirement for staff level consultation and coordination. Third, the
proposal preserves the other existing enforcement authority of the FTC (as well as that of the
federal banking regulators), subject only to a “first refusal” type referral to the CFPA. Fourth,
the proposal clearly permits state regulators and state Attorneys General to enforce CFPA rules
and state consumer protections in financial products and setvices - regardless of the nature of the

entity which provides those services. State enforcement can have special value in identifying
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harmful practices that develop first in one region or in a subset of an industry. Early state
enforcement can protect good competitors from the pressure to adopt abusive but profitable
practices used by their competitors. It can stop harmful practices before they spread nationwide.
State enforcement also adds significant enforcement resources by persons who may have close
ties to the local communities where the consumers who are victims of a law violation reside.

The FTC's continued power to bring cases within its existing jurisdiction is valuable, but
the proposal would be stronger if it also permitted the FTC to enforce the CFPA rules, perhaps
by making a violation of a CFPA rule constitute a violation of the FTC Act. With this change,
consumers would be protected by having more potential enforcers. More cops on the beat for
both existing law and for the CFPA rules would mean more room for honest competitors who
don't break the rules to win customers. Further, power to enforce CFPA rules could provide an
important back up at times when the CFPA’s attention might be taken up with some of its non-
enforcement responsibilities.

The proposal is missing an important element to promote robust enforcement of
consumer protections. That is the ability of consumers to seek redress for violations committed
against them. Adding a requirement that wrongdoers be accountable to the individuals they
harm would further strengthen the enforcement of the laws and rules to promote consumer
protection in the financial services marketplace. Private enforcement can police the market,
catch emerging problems early when they first affect individuals, and ensure that underserved
groups receive the benefits of the substantive rules even if those groups face barriers in
communicating their problems to a government agency. The ability to seck redress in the courts
is also a fundamental element of a just society. Private enforcement is the norm under most

federal consumer protection financial statutes, and it has been a good complement to public
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enforcement many consumer protection statutes that will be consolidated under the CFPA.” The
proposal would be strengthened by adding a private right of action with respect to the CFPA
rules.

Finally, there are two technical issues in the enforcement section. First, the backstop
enforcement authority for the FTC and other current agencies would be improved by adding a
provision to make it clear that the CFPA can waive or shorten the 120 day referral period
detailed in section 1022(e)(3) for a single case, a category of cases, or a category of cases to be
brought by a particular agency. Second, there appears to be a drafting error in the subsection on
civil money penalties. The introductory language in section 1055(c)(1) clearly intends to make
civil penaities available for all types of violations, but none of the tiers expressly include
ordinary violations of the rules or statutes outside of circumstances of speci.al levels of intent,
section 1036, or altemative products. This could be added to tier one by changing its reference
to “any violation of a final order or condition imposed by the Agency” to also include “any rule
or enumerated consumer law.” Alternatively, it could be addressed by adding a reference to
these rules and laws to the initial portion of tier two.

IV. The proposed change in jurisdiction is not a reflection on the performance of the FTC

To reach a sensible regulatory structure, jurisdiction must be moved from the current
agencies which hold it whether or not each of those agencies has done a good job with its
existing authority and resources. Restructuring to create a CFPA is not designed to punish any
existing agency, but rather to create one federal agency with the authority, powers, and breadth
of jurisdiction necessary to do the job in consumer protection with respect to financial products

and services. The current economic downturn, and the mortgage and credit crisis that

¥ Plunkett and Mierzwinski, supra note 5, at p. 24.

13
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contributed to it, has illustrated the magnitude of that job. Thus, the migration of jurisdiction
should not be seen as a judgment on the dedication, value or effectiveness of the FTC. Indeed,
despite limits on its resources and authority, w